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BOOK II 


ON DEPOSITS, SALE WITHOUT OWNER- 
SHIP, CONCERNS AMONG PARTNERS, 
AND SUBTRACTION OF WHAT HAS 
'been given. 

CHAPTER I. 

ON DEPOSITS AND OTHER BAILMENTS. 

SECTION I. 

ON THE SEVERAL SORTS OF BAILMENT. 

I. 

IT TRIHASPATI ; — ^Under the title of loans and pay* 
V ment, the law has been declared, from the delivery of 
the loan and fo forth, to the recovery of the debt : now 
hear the complete rules for depofits and olher bailmints. 

“ Delivery’* or advance ; dch\cr)r to a borrower alking a loan in thefe 
%\ords, “ lend me money of courfe tt means the delivery of money thus 
becoming a loan Beginning with this and ending with compulfory pay- 
ment, that IS, with the recovery of the debt, the title of law, called loans 
and pajment, has been promulgcd The proper order of the fubjeft is 
thus intimated, for Menu, enumerating the eighteen titles ofla^i, has firlf 

A mentioned 
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mentioned loans, and next depnfits : the pupil, therefore, is firft required 
10 fludy the law of loans, and next that of depofits, bccaufc it is next 
in order. * 


n. 

Menu Of thofe titles, the firft is debt on loans for con- 
fumption; the Jecoiid, depofits, and loans for ufe; the 
third, fale without ownerfhip ; the concerns among' 

partners j the fifth, fubtraflion of what has been given j 

2. The fixth, nonpayment of avages or hire ; the feventh, 

nonperformance of agreement; the (ighth, refcilfion of 
fale and purchafe ; the ninth, difputes between mailer and 
fervant ; . 

3. The tenth, contells on boundaries ; the eleventh, affault and 
Hander ; the twelfth, larceny ; the thirteenth, robbery and 
other violence ; the fourteenth, adultery ; 

4. The fifteenth, altercation between man and wife, and their 
feveral duties ; the fixteenth, the law of inheritance ; the 

■ feventeenth and eighteenth, gaming with dice and with liv- 
ing creatures : thefe eighteen titles of law are fettled as the 
groundwork of all judicial procedure in this world. 

Among thefe eighteen titles of law, that of Joans and payment is firll 
difeuffed in this work. Its deiiniiion has been propounded by J^A'amoA 
(Book I, V. I), Bailment, coniitling in the intrufUng pf one’s own pro- 
perty with another perfon ; fate made by one, who is not owner of the ef- 
fects fold ; the mode of proceeding among affoeiaterl traders and IhcHikc j 
the refumption of eflcdls given away, believing of theBonee an flmpropcr ob- 
jcdl of donation, orthrougli anger, or the like ; nonpayment of wages, or 
of the hire of a fervant or labourer; breach of contract riefciflionof purchafe, 
and refeiffion of fale ; difputes between mailer and herdfman ; contcils on 
the boundaries of towns and the hke ; dlandcr, or contumelious invec- 
tive 
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tiv«'and fo forth; afiault, or battery and fimllar injuries; larceny, of 
private fleaUngi robbery, or violent feizure of property: adultery, or 
intercourfe of a \voit\aa with a man other than bsr bujband; duties 
of a hufband with his wife; didribution of the paternal ehate or the 
like; gaming with dice,*’ that is, play ; gaming withliving creatures,”, 
or fights of birds, rams, and other living creatures : thefe eighteen titles of 
law are groundwork of judicial procedure. Challenges, or gaming 
with Hying creatures, being diftinguilhed from other modes of gaming, the 
number of eighteen is completed. 

CuLLu'cABHATTA. 

I^QANS h^ve been difeuffed; fale without ownerfhip (hall be fubfequent- 
)y ponfidered. ^Vhat is ordained, ij a ** precept or rule” which muft be 
fulfilled (I), Confequently the meaningofthe phrafe (I) is, f ' hear, that is, 
attend to, what is to be doAe in refpe^t of bailments; namely the form of 
makinga depofit, and fo forth, unto the form of receiving it.” N.a- 
jtppA defines a depofit. 


m. 

NVreda : — When a man bails any of his.effeds to another, 
^vhom he has confidence, and from whom he has no 
doubt of receiving his property again, it is a depofit, which 
the wife call nihcjhepa, 

“Where ” is here employed in the /enfe of when; one fuffix being 
fubflituted for another. Or clfc, ** where” jiasthe termination of thefeventh 
cafe denoting fubjeft ; confequently that, in refpeft of which the agent, 
entertaining no doubts of receiyinghis property again, performs adts which 
make it a depofit, or an adl amounting to bailment, is a depofit: or the fet- 
tled rule concerning depoUts is a title of judicial procedure. 

Js the fenfe of the word grounded jointly on its ufe and derivation, or on 
its acceptation onlyi The latter is intimated by Cu^llu'pabhatta who 
thus explain,s the word, * the intrufting of one’s own property-to another per- 
/on :* and the author of the Mitdcjbard fays, ‘ nibejh^pa is the committing of 

property 
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property to amtlcr m hi prcfcncc ‘ Accordins to this opinion, it has a fe- 
condary fenfe, mmcly tint of the thing dtpofited, m the cxprcflion “ mal c a 
' dcpo(it*”(XI) fonderivitivc of this form may he admitted in a padive 
fenfe When a man bads his own property , it is abadment of his own proper- 
ty, or the property is a bailment According to the opinion, wherein it is 
maintained, that the word means the thing bailed, the fenfe is the fame m 
both texts herein many authors concur Confequently niir/jr^a denotes 
genenlly both the delivery of -t man’s own cfK-ds to another without annull- 
ing his own property in them, and the cHldts fo dcli\ercd, 

«* In whom he has confidence,*’ is mentioned dcfcnptivcly, and not as 
denoted by the term , for a man will not intruft his property to nnotlier 
without confidence m him ** Any of hiseffedis any of the cffcdls mhis 
power therefore, when the king commits contefied property to another 
perfon, it is a depofit 

Does not the fenfe afcribed to mhcjhepa comprehend a pledge, or the deli* 
very of a pledge ? It may be fo a depofit docs anfe in a pledge and the like# 
But, when it is queftioned whether a depofit or a pledge lhall prevail, depo- 
fit, different from, a pledge, is intended , in like manner as one name of kine 
may denote cattle of that fort, and a fynonymous term m the fame fcntence 
may intend cows only or the objcdion may be removed by fa) mg “ with- 
out contradling his own dominion over them,” inftead of faying, “ witl out 
annulling his own property m them ” 

Upanid’iii isadiftindl fort of depofit, of which Cullu'cabhatt a 
fays, It IS a difimdlion fimilar to that of religious mendicant and Brahrrana 
what the diftmilion is, Yajnyawalcya declares 

IV 

Yajnyawalcya* — A thing, cnclofed under feat m a box or 
calkct, which the owner delivers into the hand of ano- 
ther, without mentioning lij kind^ form, or quantity, is cal- 

• Litcralljr* bailadepoUt 


led 
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led an upanid'hi, and muft be reftored in the fame con- 
dition. 

A BOX, cafket, or other thing containing that, which is to be bailed; a 
thing contained therein under fealj which the owner with confidence deli- 
vers into the hands of another for fafe cuftody, without mentioning its kind, 
form, quantity, or the like, is called an Mitacjbara. 

“ A BOX,’* or veffel With a lid and fo forth, containing the thing bailed. 

The Retndcara, 

* The thing bailed' fignifies the thing which becomes a depofit. 

• ** That, which the owner fo delivers:” * thing’ muft be fupphed as 
the fubjed, to which the word ** that'* u joined adje^hefy, “ A box or calket 
a clofcd velTel or the like containing the depofit. 

The Dipacaltcd, 

The word * depofit* is there confidered as fignifyingthechattel bailed. 
Bhavade VA cites the Sdrjaj'' * A certain vefiel is called box or calket.* 
Suchadepofit iscalled upanid'hii" for abailment under feal is a depofit. 
Open and fealcd depofits are ixmWzt, being bailments. So Jatad’hara. From 
upanid'hi is derived aupanid'bicaf the word ufed in the text ; and, it fignifies 
belonging to a fealed depofit. 


^ V. 

Na'reda^ cited in the Mitdcfliard •‘—When a thing isdepo- ^ 
fited, under feal, without mentioning its quantity ; if its 
kind and form be unknown, it is confidered as an tipanid’hi: 
but the wife call a fpecified depofit nikcjhepa. 

If its kind and form be unknown if the depofiiary know not whether 
it be gold, or filver, or what. •* Under feal fecured by a private knot to pre- 


A diflionaij fo called, 

B 


vent 
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Vent its being taken by another perfon, orfccured by tlie impreflion of a feal 
on which particular letters arc engraved; when a thing is fo dcpofited, the 
bailment of it is iipMid’bi. A fpecified dcpofit (or the bailment of a thing, 
of which the quantity.kind and form are mentioned,) the wife call tiibcjhipa ; 
and the conilrudlion is the fame, tf dcpofit be referred to the thing depofited. 

Since the text of Na'red A clearly fhows a diilindlion between open and 
fealed depofits, the diftindlion fliould be called evident : why docs Collo'- 
CABHATTA Compare this diftindlion to that between and men- 

dicant? In thetext of Ca'tya'yaha (XXXIl), fealed dcpofit is compre- 
hended in the word niicfilpa ; and Na'keda, after premifing the general 
fenfe of this term, propounds a diftindlion in a fubfequent text: confe- 
quently it has both a general and a particular fenfe, as twice-born denotes the 
Brdhmma, Cpatriya and Viujya colledlively, and alfo the Brahmana fepa- 
tatelyi and further, Vr fHASPATi premifing (1) explains nyi/a 

fcparately from it, but not feparately from fealed depofits. 


VI. 

VriHASPAti ; — ^When any thing is carried and placed in the 
houfe or on the ground of another, notice being given to him by 
the owner, who has fear of the king or of robbers and the 
like, or who wilhes to deceive his heirs, it is called nydfa. 

According to the glofs of Chande^swara. “ Notice being given ta 
him,** is fupplied in the text to exclude a thing depofited without the depofi- 
tary*s knowledge : there is no fault on his part, if a thing, depofited with- 
out his knowledge, be loft. Why fhould a man place any of his own effe^s 
on another’s ground ? The text afligns a motive, “ fear of the king** &c. 

If it be faid, this is the meaning of ny^fa^ not of upantd'bii the anfwer is, 
in the verfe immediately following he mentions what is in faift: denoted by 
the lift mentioned term. 


VII, 

Vrihaspati:— rindzirAen a thing, enclofed in a box, is placed 

without 
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without mentioning its kind, form or quantity-, and with- 
out fhowing the thing. 

** "Placed*' is brought fonvard from the preceding text: it follows, that 
this defcribcs for no other name is mentioned. Confequently, nyafa* 

WkcijiibcJhepa, has both a general, and a particular fenfe. So, in the text of 
Menu (XL), nyafa comprehends both open and fcaled depofits ; and it is con- 
ftantly ufed by Vrihaspati in defcribing a dcpofitary. According to the 
Mitdcjbara' and the reft, nydfa is the delivery of a thing into the hands of 
a pcrfon belonging to the depofitary’s family, with thefc direflions; ** give 
this to your mafter and fuch a delivery occurs both in the cafe of open, and 
of fealed depofits; but VrIhaspati has cxprefsly declared it in the cafe of 
open depofits. 


vnt. 

Ca'tya'yana : — A commodity fold, the depofit of one who 
is abfent, a pledge, a bailment for dtWwtxy (anzvdhita)^^ 
Joan for ufe {ydchita ), and adepofit for commerce, are con- 
Gdered as upanid'his. 

** A commodity fold,*’ bat for fomc caufe remaining with the vender s 
fo the text is expounded in the Retndcara. We hold^ that the word, taken in 
a palEve fcnlc, means the commodity yjAf; but, if taken in a caulal fenfe, it 
will intend the frice of the commodity. The depofit of one who is ab- 
fent j” explained in the Retndcara^ a thing depofited by one, ivho is gone to a 
foreign country. The meaning is, that a thing, which a man, who has gone 
abroad, but confidering the delay of his return, fends home by a mefienger or 
a friend, is the depofit of one who is abfent, Misra and Bhavadeva ex- 
plain it, a bailment by another, while the owner is abfent in a foreign country. 
The Mitaejbard contains this glofs ; * When a thing is delivered into the 
hands offomeptrfan, and he fubfcquently delivers it into the hands of another, 
with theft directions, “ give.this to the owner,” it is a bailment for delivery.' 
Th'i Dipacahed concurs in this explanation; and Chande'swara holds, 
that a thing which had been committed to fome perfon, and which is bailed 
by him to another, with theft dire&ions, ** you will deliver this to fuch a 

mao, 
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man, the owner,” is a bailment for delivery The dilTacnce bet teen the tt o 
opinions confiHs in the intervention of one or ttvo perfons and the cxpofitioii 
IS founded on the following text 


IX 

Ca'tya YANA — When a thing is bailed with thefe dircflions; 
“ dehvei this, as by my defire, to Rich a man, when he 
fliall demand it for his own bufinefs,” it is called amuadhi. 

What is bailed with thefe diredtions, “ deliver this to another, other than 
iTiyfelf and difFerentfrom the owner,’ is auwadht» 

The Mitacjl ara and others 

“Deliver this to the owner, muft be fupplied , what is bailed with 
thefe diredtions, deliver this to another, other thin myfclf, but who is “ the 
owner, ’ is anzaadbi. The Retnacara, 

Both fenfes maybe received, or even if the text be limited to one 
fenfe, the other may be aflumed from the exprefllon, “ and the like,’ m the 
text of Ya jNYAW'ALCYA (X) A pledge transferred, as mentioned by 
Misra and Bhavade va, muft alfo be included A pledge received from 
another perfon, and delivered as a pawn to a creditor on receiving a loan 
from him, is named a pledge transferred We do not find, whence the au- 
thor of the MitacJJjara has faid, in explaining nyafa^ that the difference con- 
fifis m the dcliiery of the thing into the hands of a perfon belonging to 
the depofitary s family for the difference is, that fuppofes one perfon, 
but a bailment for deliver) fuppofes two 

How has Cha NDE swARA diftinguiflied mhcjhepa, zndi einwabtta^ 
It cannot be faid, that I c holds nyafa and amiabita to be toe fame . for that 
cxpofition could not apply to the text of Yajni AWALC\ A, where both are 
fcparatcly mentioned 


X 

iAjKYAwALCYA. — Tills IS the rule refpcfling a loan for ufe 

(yad ita J, 
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(ydchila ), a depofit for delivery ( anwdhita ), a depofit un-- 
(n)dfa), and an open bailment fnikcfie'paj, and 

the like. 

“ When he fhall demand it for his own bufinefs” (IX) By this expreflion 
IS meant, that, if any perfon require a thing, and it be fent by a meflenger. 
It IS arwahita. Some hold, becaule the word owner’ is conftantly 
employed in the MitacP'ara and other works, that the diftmdlion is as follows : 
cfTefts and the like, previoufly depofited, which are delivered to the owner, 
through the medium of another perfon, are anivahitaf and what is bailed 
by the owner, through the medium of another, is nyafa. But the 
word “ owner*' is not found in the text ofany fage, to grourd upon it the 
opinion of thefc authors. Hela yudha, reading ** when he {hall demand 
It for this purpofe,” thus expounds the text ‘ ‘ when a thing is bailed with 
thefe directions, *' deliver this to fuch a man, when he rtiall demand it for 
this purpofe,” it is called a depofit for delivery (annhdbi)* The meaning 
that, if fome perfon, to oblige another, intrufi: any chattel employed at nuptials 
to fome other perfon, with thefe dir-Clions, ** when DeVadatta requires 
this toufeit at nuptials or the like, deliterit tohim/’ that chattel is a depofit 
for delivery (aniaadht). Or, if aman himfelf, or by a meflenger, demand 
payment of a debt, and the debtor, after two or three days, deliver the amount 
of It to fome other perfon, it is a depofit for delivery ^ anwadbi) According 
to CuLLU cABHATTA.and Others, the word anivddbi is either in a feconda- 
ry fenfe, or is derived in a paflivc form. According to others, it is deriv- 
ed in a paffive form, with a fenfe founded jointly on u/e and derivation. 

I 

* Clothes, ornaments and the like requeued, and obtained, for a marri- 
age or other occafion of rejoicing, are loans for u/e’ (VIII ). 

The lAitdcJhardi 

In this Chandeswara and '‘Sa'rAPAVt concut. The Dtpacahed 
exprejfes f “they are confidered as upamd*bi^* ( VIII 1> which is called 
nyafa by Vr ihasp ati The meaning is, whatever are the rules m regard 
to a fealed depofit, from the delivery to the recovery of it, the fame are to 
be aamitted m thefe cafes. This is cxprefsly declared m the text quoted 
C from 
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from YA'jNrAwALCYA (X): and it is Uircacd by a text, wlikU flands 
. near the definition above quoted. 

XI. 

Na'reda; This very law is ertafted in ffta ca/e 0/ loans 

for ufe, depofits for delivery and the like, bailments 
with an artift, fealed depofits, bailments in the form call- 
• ed ndyfa, and mutual trulls. 

2, If a man privately receive a fine, or a valuable chattel, 
the law is the fame in that cafe : thefe are declared to be 
' the fix forts of depofit. 

Loans for ufe, and depofits for delivery ( anwhhita ) have been explain- 
ed. <• And the like,” comprehends commodities fold and fo forth. “Bail- 
ments -with an artift” explained m the Retitacara, things committed to an 
artift for ornaments and the hkej and in the Mitiejhard, gold or fimilar ma- 
tirials delivered into the hands of a goldfmith or other artift to be worked into 
a necklace or other srnamnt. Thefe are comprehended under the words, 
and the like,” in the text of Ya jnvawalcya (X,). “ Sealed depofits,” 
{ upamd'bi ), already explained, ** Tdydfay according to Vi JN va'ne sw ar a 
and Cii anue'swara, fignifies effefts not Ihoivn to the owner of the houfe, 
but delivered in his abfence to a perfon belonging to the houfe. According 
to Cii anue'swara, the »yd/u mentioned by Vr fuAsPATi i5aformof«r6c. 

and different from this. So many are the forts of depofit (nihcshepa), 
fays Chande'swara j for Na'reda employs this term in a general fenfe. 

Ctt ANDE swara fays, when a man privately receives a fine, as there is no 
evidence of his levying the fine, this very rule applicable ; and alfo when a 
man privately receives a valuable chattel, fince there is no evidence of the 
receipt. Conrcqucntly, if a man, to expiate a very infamous crime acci- 
dentally committed, pay a private fine to the king, through a publick officer, 
and that officer, aBing fraudulently, deny the payment of the fine 5 or if the 
king s officer affert that a fine has been paid, though none have been exadled $ 
this very rule is applicable, namely the rule declared for depofits : and, if a man 
_ privately 
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privately receive back a loan, a depofit, or the like, which he had himfelf, giv- 
en, and /ubfequently deny the receipt j in that cafe alfo, this very rule is ap- 
plicable. It is alked what rale ? The want of evidence being mentioned, it 
follows, that other proof muft be fought: therefore, as ordeal is admit- 
ted, when proof is fought of a depofit and the like, fo, in this cafe, or- 
d^eal is admitted. Such is Chahdeswara*s meaning. But it muft be 
here confidered, that ordeal is not mentioned in the text of Na'’red a, and is 
not intimated by the words ** this law." Others fay ; .the words (*' the law is 
the fame in the cafe of fines &c.”) intend the delivery on demand and fo 
forth. 

Hela^yudha reads, if a man receive a pogenda or adolcfcent; confe- 
quently, according to him, the law, refpedting an infant received with 
valuable cffsdls, is the fame with that rcfpcdling depofits : it will be mention- 
ed j and the whole of the law, declared under the head of depofits, muft be 
underftood. A depofit may occur in regard to an infant. Thus a child, 
whofe father and mother are deceafed, is bailed by the king, or his officer, or 
by the child’s maternal uncle ; in this, and in other cafes, a depofit arifes. 

How is the law of depofit (nibejhipa) extended by the fage to mediate and 
unfpecified depofits j, fince what is denoted hy nibcjhepat\% found in 

nyafa and the reft?* Chande'swara reconciles it thus; fome diftinc- 
tion may be fuppofed.” The diftinilion is mentioned by ColliTcabhat- 
TA;“ like that betweeen and mendicant.” Or peculiarities, dif- 

, ferent from thofe of nyafa and the like, may be fuppofed in the definition of 
niheP^pa : fuch as, delivered before witnefics; different from bailments with 
artifts; or the like. There are only fix forts of depofits ; for, in judicial 
f procedure, nyafa extends to the mere delivery of a chattel for fafe cuftody; 
and loans for ufe and depofits for delivery are held one fort j and whatever 
is included in the words and the like,” is alfo confidered as a lingle fort of 
depofit ; and the receipt of a fine, or of a valuable chattel, is alfb admitted 
as a fingle fort ofbailment. This is the method of the ancients : but accord- 
- ing to the author of the Mitaejhard^ who admits the feparation of-loans for 


• Jni thnifiTc, '.xhat tit patsn belongt t9 ihtm, u n.t extended n them. 


ufe, 
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ufe, depofits for delivery and tile like, a mediate and unfpecified depofit 
andmutunl trufts (piatinyhfa) muft be confidcrcd as a finglc fort of bailment. 
A mutual truft may thus arife, according to the author of i\\z Mitacpara; 

let your jewels or the like remain with me, who rcfidc in a fecurc place j and 
let my copper veffels and fimilar efFedls, which arc coveted by my heirs, re- 
main with you}” onfuch an agreement, the effcdls are mutually bailed. In 
fbme cafes, mutual depofits arc made in the form of a fealcd bailment j and 
in the cafe mentioned, a mutual depofit arifcs in the form of an open bail-^ 
ment, not a mutual depofit in the form of a mediate bailment for 

the author of the Mudejhara holds nydfa to be a delivery into the hand of a 
perfon belonging to the houfe. But there is no difficulty, for the word pratU 
nydfa comprehends mutual depofits in other forms. 

XU. 

Vrihaspati: — I paconteft arife concerning a depofit pri- 
vately madCj proof by ordeal is diredled for both parties: 

2. In the cafe of a depofit for delivery, a loan for ufe, a bail- 
ment with an artift, and a pledge, the fame law is enafted ; 

• and likewife, in the cafe of a perfon received under pro- 
teflion. 

Ir the depofitary do not acknowledge a depofit privately received; or the 
bailor, having received back what he had himfclf depofited, deny the receipt ; 
or if he allege a depofit, though none have been made ; in all thefe cafes, or- 
deal is direfted, if there be no evidence : this will be explained in its place. 
Ch ANDESWARA. fays ; if a conteft arife concerning a woman, a Have and the 
like, who, from fear or other motive, hive fought proteftion, and arc claimed 
by their lord, the fame law is cnadlcd. The meaning is, that, in this cafe 
alfo, proof by ordeal is dircdlcd. 

Here all the rules, declared in regard to a private depofit, arc to he ap- 
plied to each cafe, from dcpofitj for delivery, to perfons received under pro. 
tcdion. Therefore, a depofitary protefls nhat he has received in truft, like 
his own property, from water, fire, thieves and other danger; and likewife, 

in 
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in the cafe of a perfon received under protcdlion. Wherever the property of 
one perfon is, for fome caufe, delivered into the hands of another for fafe cuf- 
tody, the rules, declared in regard to depoljts, are to be applied ; therefore, 
the law of bailments applies to a carriage and the like received on hire ; and fo, 
in the cafe’of a perfon delivered by the king or the like into the hands of a 
guardian, or the produce of a field bailed for fafe cullody by a fubjcdl. What 
is the law in refpeft of bailments, which is extended to loans forufe and the 
like? It is anfwered, all the rules, propounded by figes, from the delive- 
ry to the recover}' of a depofit, muft be underfiood, 

xm. 

Menu : — A sensible man fhould make a depofit with fome 
perfon of high birth, and of good morals, well acquaint- 
ed with law, habitually veracious, having a large family, 
.wealthy and honefii 

** Of high birth fprung from an honefi family. " Of good morals,** 
whole condufl is laudable. ** Habitually veracious in his difcourft ob- 
fexvant of truth. “ Having a large family/’ having Tons, grandfons, or 
other family to fupport. ** Honeft/’ plain in his dealings, void of arti- 
fice, andfo forth. With fucb a perfon Ihould be make a depofit. Such is 
the interpretation approved by CulliTcabhatta. 

** Having a large family ** is explained in the Vhdda Cbintameni, hav- 
ing many klnfmen. In the "Retndcaray ** a depofit’* is expounded the 
thing to be bailed. '' High birth” and the reft are conditions required to 
obviate all doubt of receiving back the depofit at a fubfequent time : for, 
fince the abufe of a depofit is a heinous crime, a perfon fprung from a good 
family will not abufe it j much lefs a perfon of good morals and well ac- 
quainted with law. A man habitually veracious willnotaflertafalfehood. 
Why Ihould a wealthy man, content with his own wealth, commit a hei- 
nous crime, by embezzling another’s property? An honefi; man cannot 
commit a fraud. One, who has numerous offspring, even though he be- 
lieve not another world, will not embezzle the property, left his offspring 
D perifii. 
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perilh. Or it may be thus explained; lie, who has no oibipring, (icingun- 
■aided, cannot well proteS the depofit. This agrees with the cxpofition of 
Misra and others. The defeription is general, including exemption from 
other dcfcfls. The whole of it mull he taken as a motive for confidence. 
So Na RnDA_/ayr (III), “ when a man bails any of his efTefls to another, 
in -whom he has confidence, 6ec.” In this text (XIII) depofit is ufed in 
a general fenfe, comprehending bailments under feal and the reft. 

XIV. 

Vr Thaspati : — A man fliould make a depofit, with due 
confideration of the place, of the houfe, of the mafter of- 

■ ihe houfe, and of his power, wealth, qualities, veracity,'. 

■ ‘purity andldndred. , 

“ The place," which contains the thing depofited ; with due confidcra- 
tion, whether it be fecure from robbers and the like. Or “ the place”, 
may intend the town ! confidering the fafety of a populous place, where the 
property -is protedled by many. “ Houfe" or wife (for the word has both 
Tenfes) ; confidering whether the wife be vittuous, left, at her fuggeftlon, 
the cffcdls be fecreted ; for a man, though virtuoufiy difpofed, may be inlli- 
gated, through lull, to fecrete the effeSs. Or confidering whether the- 
“ hourc" be built of mafonry and fecure from fire. “ His power;” is the 
depofitary capable of protefting the efleas ? “ His qualities his ho- . 

nelly, his acquaintance with the law and the like. •■•‘His purity;” his 
avoiding fin and fo forth. ’“-His 'kindred;” his fons, grandfons and the 
Tcft. 


XV. 

Na'r-eda; — A -DEPOSIT is declared to be of two forts, attell- 
cd and unattefted ; it mull be reftored in the condition 
and manner, in which it was bailed ; if altered, there mull 
be a trial by ordeal. 

Aji unattefted depofit is made, when a man has tlie higheft confidence -In . 
another. If it he alkcd, why a limilar diftinaion of lo.ms has not been 

mentioned; 
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mentioned; it is anfwcred, that from the nature of -a loan, it muft either 
be authenticated by witnefTes or by a writing: for cxcelTivc confidence is 
f forbidden. 


"A ride of Ethicks: — Place not confidence in what is unwor- 
‘ ‘thy of confidence ; nor exceffive confidence in what is 

even worthy of confidence. * 

ThX purpofe of depofit made to deceive heirs (VI) would be defeat- 
ed, if it were publickly known. The feledtion of a proper perfon for the 
confidence repofed in him, at the choice of the owner, muft necefiarily be 
admitted, in contradiclion to that rule of ethicks, to fulfil the purpofe of a 
depofit : but in the cafe of a loan, the feledlion, at the lender’s choice, of a 
fuitable perfon ibr -the confidence repofed, is not proper ; the rule is fojitlve, 
like the prohibition •againft lending to infants. Therefore a loan unattefted 
isnot mentioned^ and, infant, fuch istheprefentpra6hee. 

* A ‘DEPOSIT muft be reftored in the condition and niannert in which it 
was bailed (XV). Thus, if it be bailed under a iea], it muft be reftored 
under that feal ; if it be bailed before witneflcs, it muff be reftored before 
withcftes; if it be privately 'bailed, it muft be privately reftored : fo like- 
wife, if it be bailed without a feal or unattefted. Again; ifmore than one 
make or receive a depofit, they fhall jointly recover or reftorc it; and fimi- 
larly, m other circumftances. Thcfame meaningis to be underftood from 
the te.'it of Yajnvawa\.cya (V), and from the following text. 

XVI. 

Menu : — ^Whatever thing, and in whatever manner, a per- ' 
Ton ‘ihall depoGt in the hands of another, the fame thing, 
and'in the fame manner, ought to be received back by 
the owner : as the delivery was, fo miifl be the receipt. 

As it may be queftioned, whether the latter pan be not fuperduous, finds 
it repeats'what preceded, Cullucabhatta fays, * it is mentioned as a 

* Cited from tte Htnvanfa, See Boot I, tewarfs the eod of the fitft Chapter, p. *7* 


‘ caiife t 
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‘ caufc: becaufe it is a rule, that, as tlie delivery was, fo mufl be the re- 
‘ ceipt, therefore the fame thing ought to be received back, in the fame 
■ manner. This direfts, that, if gold and the like have been bailed under a' 
‘ feal, and the bailor, breaking the fell, Ciy, “ weigh it, and deliver it to' 
< roe,” he ihall be amerced.’ We do not find, how it appears, that hc'flraU 
be amerced. If the bailor require it to be weighed, the king Ihould com- 
pel him to receive it unweighed ; and this is tlie purport of the text. ^ 

Here lawyers, unfettered by ordinances, fay, two terms (“from him, 
and by bim”) mull: be fupphed : confequenlly the fenfe of the firfi part ‘of 
the text would be, whatever thing (gold or the like), and in whatever man- 
ner, a perfon Ihall dcpofit in the hands of another, the fame thing, and in 
the fame manner, ought to be received by him, the depofitary, from him^,” 
the bailor. The word delivery is in a piflive form ; as the thing was deliver-' 
ed, fo It mujl he received hj the hathe : and, if there be a fubfequent conteft 
lefpeQing the quantity, and the king alk, “ why did you receive it unfeen,^ 
or unattelledf” then the fill part of the text furniihes an anfwer : "it 
was ft) received under the authority of the law.” The intention of the lat- 
ter part of the text is evident. 

I e’/ 

Menu clearly declares the form of a mutual dcpofit. '' ^ 



Menu : — But things, mutually depofited, Ihould be mu- 
tually rellored by and to the perfon, by and from whom 
they were received : as the bailment was, fo Jhould be the ' 
delivery. 

De'vadatta intrufts a thing to YAjNYADATTArand Yajnyadatta 
introfis a ihing to De' vadatta : having been mutually received, the things 
(liould be mutually reftored. One cannot alone receive his own property, 
t-errly bccaufc be delivered his own properly. “ As the bailment was. fo 
llioiild be ilic receipt a depofit, received with or without altefiation, fiiould 
be fo refiored. If one fay, let my chattel remain with thee," and tlie 
Ollier alfo fay, “ let my chattel remain with thee," it is a mutual delivery: 

’ if 
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if,one .fay, ** let thy chattel remain with me, and my chattel with thee,’^ 
it is a mutual receipt and delivery : and, if feme perfon, feeing that another 
is , unable to proteft his property from robbers, and intending to confer a 
favour, fay,. “ let thy chattel remain with me ;** and if he, defirous of re- 
turning the favour, fay, thou haft many chattels of fmall value, let them 
remain with me,*’ it is a mutual receipt. Or the diftiniftion between mu- 
tual receipt and mutual delivery may be explained in any other manner. 
Thus fome expound the text; but Cullu cabhatta explains it by a 
depofit privately made : “ a thing privately depofited” &c. A delivery mutu- 


ally attefted, that is, not attefted by others. “ By whom it Was received;" 
privately received by the depofitary. ** Mutually reftored privately re- 
ftored to tbebailon to reftore it before witneffes ftiould not be required. “As 
the bailment was, fo ftiould be the delivery," is mentioned as the reafon. 
** Should be reftored thi> rule regards the depofitary ; **ought to be re- 
ceived" &c. (XVI) regards the bailor: confequently there is no vain repe- 
ution. 


xvin, 

YRrHASPATi, qudted in the Retndcara: — The very thing 
bailed mull be reftored to the very man, who bailed it, 
in the very manner, in which it was bailed : it rauft not be 
delivered to his heir apparent or prefumptive. 

If bailed before witneffes, it muff be reftored before witneffeS ; and witha 
out .exceeding the period for which it was balled, if a period were ftipu- 
lated : and, in the cafe of mutual depofits, the receipt muft be mutual. 
The Retnacara interprets ** his heir” &c. bis fon and the reft. 


. . XIX. 

VRmAspATi: — A deposit is declared to be of two forti, 
bailed before witneftes and privately bailed ; it muft be' 
preferved as carejiilly as a fon is cherijhed; for it w’ould be 
, ,lpft by negleft. 

2. The merit of one who preferves a depofit, or protefls a 
E dependant 
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dependant (*), is the fame with the merit of him, who gives 
golden vcffels or clothes. 

o As the crime of a woman, who injures her hulband, or 
of a man, who kills his fon or his friend, fuch is the crime 
of depofitaries, if the thing depofitcd be confumed, or 
fpoiled by grofs negligence. 

A. A prudent man would not receive a depofit ; but to de- 
flroy it, when received, is infamous; he muft keep it with 
care, and reftore it on a fingle demand. 


For n written contraft of boilmcnr thcreUnoauthority in thchw, nor m 

judicial praftice : but doubts may b= now- obviated by making fuch 
a contract. A depofit mujl ie preftrvid from robbers, from vermin, 
from decay and the like : if no care be taken, and the thing be never in- 
fpedled, it may decay in the ground ; or be ftolen by neighbouring thieves 
entering the houfe; or, if it be fmall, it may be carried away by rats, 
in tbefe and f.milar modes, it may be defiroyed. Why tliould a manja- 
hour to preferve another’s property ? The text fiirniihes a motive (XIX a). 
But he, who is not defirous of religious merit, will not preferve it : there- 
fore it direfls (XIX 3), that the Cnful taint of abufband’s murder, and fimilar 
crimes, is contraaed by aliening a depofit without permiOion, and by negled- 
ing to preferve it. The prefervation of it is indifpenfable, therefore, ‘a de- 
pofit Ihould not be received by a perfon, who is not difpofed to an afl of 
duty or amity. 


Here it muft be noticed, that, when the property of another is bailed 
by flaves, ftrangers, or robbers, to deceive the owner, that depofit ought not 
to be rccciscd ; for ufage forbidj it ; and the depofitary might be fufpeefted 
of theft, ftiould he be unable to fliow, that the bailor aiftually made’ him 
receive the depofit. If, among undivided brethren, one parcener depofit 
joint property with fome other perfon to deceive his coheirs, the depofitary 
is ccnfiired. 


(*) Or ^ peifoa tccurcd under protefUen (XII). 


A 
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“ A MAN fliould not receive a depoflt ** (XX 4), bccauFs it is a crime iii 
the depoGtary, if the depofit beconfumed. ** But to deftroy it is infa- 
mous ;** the particle may be taken in a connedtive fenfe j and the meaning 
willibe, the confumption and the deftruftion of a depofit are infamous* 
He muft reftore it on a (ingle demand,’* if no period have been ftipula* 
^ted ; but at the expiration of the period, if it were bailed for a flipulated 
time ; or the bailor may receive it back fooner, with the depofitary’s con- 
(ent. 

i ‘ XX* 

Menu : — A deposiTj whether fealed up or not, fhould ne- 
ver be redelivered, while the depofitor is alive, to his 
- heir apparent or prefumptive : both forts of depofits are 
' loft if he die ; but not, unlefs he die. 

* They (hould not bs redelivered to the fon, the brother orothef 

* perfon, who would be e/mtied to them after the bailor. To aHign 

* a reafon, it is faid, “ both are loft that is, Bccaufc both are 

* ?loft, if they are delivered to a fon or other heir, and he dies without deli- 

* vering them to ihc owner. It follows, that in fuch a cafe they fliall be 
‘ made good by the depofitary. But they are not loft, unlefs he die: they 
‘ will be delivered by the fon or other heir to the depofitor; they are not 

* to be made good by the depofitary. Confcqucnlly, if they be delivered 
‘ to the heir, there is danger that the heir may die, and that the depofit 
^ muft be made good ; therefore, neither fon of depofit (hould ever be rc-» 

* delivered to the heir.* 

CULLu'cACIIATTA* 

^ He fuppofes this cafe ; the heir dies after receiving back the depofit, and 
long afterwards the owner (ays, ** the depofit was not dehtcred to my 
heir, but remains with }ou, give it me.*’ It cannot be faid, that, finccthc 
fame may occur in the ctfc of a debt, the delivery' to a fon and the like is 

• TH Jattfr pirt of iX; t«i hai b«i ot^e^wI'e traafUteJ by Sir Wjuliim Jo^ti , “ bo'h ljrt» ©• 

i'poCti, LxirtJ, a*t extJ“£l. «r It th ittr, if ibe d'pcCtcf cLc, la that te/t; bat rot, 

tt die, /.r, li‘ Inr e}}atni Ittf tita, ti< eey/st lit 1: Ut,“ I 

twsijuca ia csrfsnsity with tie cosstrauir. 
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imprdper even in thAt cafcj and therefore the text, which dircQs pay- 
ment to one of the family in default of the lender, is unmeaning. In that 
cafe, the delivery may be afeertained by atteftation. It cannot be faid, that 
here aifo it may be fo afeertained j for the attefted recovery of an xinattcftcd 
depofit is forbidden (XVII); and, even in the cafe offuch redeliver/ of art 
attefted depofit, the depofitor’s claim remains. Thus the oxvncr might fay ^ 
“ on what confideration did you relinquifh the depofit in my ahfcnce;” but, 
in the cafe of a debt, the creditor cannot fay fo. The text is not unmean- 
ing, for there is a purpofe in making the payment j namely the recovery of a 
pledge when intereft has ceafed ; but, in the cafe of a loan unfecured by a 
pledge, upon which the higheft intereft has been received, the debtor rnay not 
repay it to the fon or the like. In fadt, there is no offence in repaying it to 
the fon or other reprefentative, on the confideration , that body is not immortal, 
and to remove the fin of debt ; for the debtor incurred the debt under the 
preffure of indigence. But, under the authority of the text, a depofit, vo- 
luntarily received, muff be kept until the depofitor return. 

Again, this Ihould now be remarked : we perceive no offence in rede- 
livering a depofit to the heirs of the depofitor, before witneffes, under the 
apprehenfion of ill treatment from thofc heirs, even before the expiration 
of the period for which it was depofiled. 

If a fon or other reprefentative (hould die after receiving back the depofit - 
while the depofitor was alive, and it have not reached the depofitor, having 
. been expended by the heir j and this be proved by witneffes and the like ; muff 
' the depofitary make good the depofit or not ? To this it is anfwered, that, ac- 
cording to Cullucadhatta, it fhal! not be made good : for he fays, both 
forts of depofits fliall not be made good, if there be no doubt : and even 
fometimes, though the heir be not dead, they are not loft. Thus, if the heir 
be living, the depofitary is juftified by proof of the delivery to the heir: this 
is clearly expreffed. What difference is there, if the heir be dead ? After the 
death of the heir there may be fufpicion, if proof be deficient. It fiiould be 
remarked on the term » heir apparent or prefumptive” (pratyanantara v. XX), 
that the word/r^i/r denotes fimilarity, as in the example** Abiiimanvu like 
Arjuna." The word anantara fignifics proximate without an interval. 

Confequcntly 



.Confcquefttly a depofit can be legally received back by the nearcft heir 
^alone. i. . 

^But 'Chande^swaRa, without employing the word ‘even’ fays j fome- 
ticnes the depofitor Ihall recover it, though the heir be not dead : it followc, 
that fometimes the depodt is cxtind, though the heir be not dead j that is, 
when the heir diflipates it without permiHlon. Confequsntly, even in that 
cafe, it mull neceflarily be made good by the dcpofitary. Otherwife, the ex- 
preflion," but not, unlefshe die,” would be unmeaning. In fucli a calc it 
mull certainly be made good. This is Chande^swara’s meaning, and is 
proper; for, a fon having no dominion over the paternal wealth while tlie fa- 
ther lives, his receipt of the thing depofited isnot'valid; as n dachred by 
Ha^ri^ta (Book V, V. VIII). Thus the fon’s rcceiptof it is fimiUr.to a 
llranger’s receipt. But when it is any how received by the owner, the deli- 
very becomes valid. ’Confequcntly, if it any how fail of reaching the burn- 
er, it mull be made good. But, if the Ion condudl all the affairs while tiic 
father lives, there is no offence in a redclivcry to him. However, a depoft, 
exprefsly bailed to deceive a fon, muH on no account be delivered to that fon; 
%vhile the father livesi without his dtredlions : but, with his pcrniiflion, there is 
no offence in redelivering the depofit to the fon ; and, after the death of the 
depofitor, there is no harm in the rcdcUvcryof it to the heir. 


XXL 

Menu: — But, if a depofuary by his own free a£l fliall deli- 
. ver a depofit to the heir of a deceafed bailor, he mufl not 
-be haraffed either by the king, or by the kinfmen the de~ 

• _ ceafed. 

The expreflion, “ by his own free a<Sl,” implies, that while the bailor liver, 
it Ihall not be delivered, though demanded by the heir : but after the bailor s 
death, it Ihould be delivered, even without a demand. 

Chande'swara. 

He mull not be harafled by the king, on the ground of its being the bailor’s 
property, Cui.Ei?CAi5nATTA. 

••By 


F 


By the kinfmen” of the bailor: by his father’s lifter’s ‘fens, his tnothcr’* 
filer’s fons, and the reft. The meaning is, that after the bailor’s death his 
'fans, or other heirs, have dominion over the efFcfts dcpofited : and if a fon be 
living, it mull not be delivered to a grandfon, whofc father is alive. 

If a jdepofit, -though carefully kept, be taken away by thieves orihe like, 
there is no fault in the depofitary. ’ 


' ’XXII. 

— ‘What is loft together with the property of the 
bailee, is loft to the bailor ; fo, if it be loft by the aft of 
God or of the king, unlefs there was a fraudulent aft on 
■the part of the depofitary. ■' 

** Lost together with the property of the bailee;” meaning gn:eral/y, if 
there be no fraudulent ad on the part of the depofitary. Tims, if ihe de- 
pofit only be loft, and not even a trifle belonging to the depofitary, -yet, if it 
avere kept with care, and confirmed by time only, there is no fault in 
him. If it be loft by the ad of God (broken by a wall falh'ng down), 
or be loll by the ad of the king (plundered by the forces of a foreign king 5 
or opprefilvcly fold, or the like, by the king o£ the country j) then, as in the 
cafe of confumption by time,' there is no fault in the depofitary. But he is 
criminal, if fraudulently he place the diing depofited near an old wallbr the 
like, while be places his own property elfewhercs or if, concealing his own 
property, he ibow the depofit to theking. The principle of this rule is, that 
the depofitary mull make good the depofit if he be in faults und not, unlefs he 
be in fault. But, if the depofitary fay, it is loft, though it be not lofts then, 
on failure of evidence, it ftiall be tried by ordeal. 

XXIU. 

VrIhaspati : — Ip it bedeftroyed by the aft ofGoD or of the 
king, together with the goods of the bailee, there is no 
fault in him. 

•' ToOETlinn with the goods of the bailee;” to denote, that there is no frau- 

dulent 
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•^ulcnt aft on the part of the dcpofitary. It is to be remembeied, that, ifhe de- 
liver the depofit to the king together with his own goods, without mentioning 
that it belongs to another, even in that cafe the depoQtary is criminal : and if 
it were -kept with care, then, even though the depofit alone be feized by 
thieves or the like, there is no fault in the dcpofitary. Herein the RelnScara 
and the reft concur. 


XXIV. 

<!;a'tya.Vana : — It a thing • depnfited be loft together tv^th 

< 'the goods of the bailee, though not by the a£t of God 'or 

< the king, it is declared to be loft to the bailor. 

The Jofs of the bailee’s goods, every where mentioned, is intended 
a general exception to all fault in the bailee. It is therefore inferred, that* 
.even if the depoiit alone be loft, but without any fault in the dcpofitary, 
it fljall not be made good j hut if loft by a fraudulent aft on the part of the 
* dcpofitary, it muft be made good. 

, . . I , The Retnacafa, 

XXV. 

. Ya'jnvawalcya ; — But he fhall not be compelled to replace 
that depofit loft by the a£t of God or the king, or feized by 
^ robbers, 

, He ihall not be compelled to make good a fealcd depofit, loft with 
the vefiel in which it was contained (being feized by the king, or waflied 
away by water or the like, or ftolcti by thieves j ) if there be no fraudulent 
aft on his part. 

The MitavfiArdt 

. A SIMILAR expofition is delivered by ''Su lapa'ni, who reads the text 
inftead of daivka (hut ibe Jinje h UHCbdnged). If it bd 36ft by a 
fraudulent aft on the part of the dcpofitary, or by his fault* he fhall be Com- 
pelled to make good the depofit, and Ihall be amerced. This ■will be de- 
clared. . A diftmftion is mentioned in the following text. 


XXVI. 


XXVI. 5 

Menu:— If a depofit be feized by thieves, or dejlroyed by vermin, 
or wafhed away by water, or confumed by fire, the bailee 
Ihall not be compelled to make it good, unlefs he took 
part of It himfelf. ^ . 

If a pcrfon, receiving a depofit, confumc a part of it, and aftenvartis the 
remainder be feized by thieves or the like , fome hold, that, under the au- 
thority of the text, the depofitary ihall m that cafe make good the whole 
depofit. But others fay, that, the depofitary ihall mike good the whole, if 
he accidentally receive any part of the d.epofit, which has been feized by 
thieves, or the like. This is denied, becaufe it is not fit, that the lofs 
ihouldbe his, without any fault in him : but if he do not make it knoy?n, 
that he has received the thing, he is cnmmal, and ihall make good the de- 
pofit, as in the preceding cafe Since he is criminal, if he confume any part 
of It, whether before or after it was feized by thieves or the like, 
he ihall make good the whole depofit This is the full meaning of the 
text, j In that cafe he ihall make it good with intcreft, if he confume a part 
of the depofit, but without intercft, if he merely omit to make it known, 
that he has received a part of it. 

If he take a part of it, and depofit the remainder elfewhere ; or negledt 
It, thinking that he will not be liable to make good the whole , m that cafe, 
the whole muft be made good. ‘ 

Misra. 

When the depofit is loft by the dcpofitary’s fault, he ihall make it 
good i but when It IS loft by the fault of the pcrfon, through whom it was 
depofited, then this pcrfon ftiall make it good. 


xxvn. 

Catyayana: — ^Wiut is loll by the fault of the depofitary 
is loft to him. ^ 

2. Iln, by >vhofe fault any thing is loft or taken away, fhall ' 

be 
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be compelled to make it good with intereft, unlefs it be lo/i 
by the aft of God or the king. 

But, even if the depofitary have fliovvn a probable caufe of its deftru(5tion< 
if the thing depofited appear to have been loft by any fault on his part, othef 
than negledl, he ftiall make it good* 

The Rctndcara^ 

A MAN, addrefling fome perfon, fays, “ let my properly remain in de- 
pofit With thee;*’ he replies, ** tny houfe is infefted by rats and other ver- 
min, place it not there j” the other rejoins, *‘beit fo, what can vermin 
do?’* and he, accordingly, depolits the goods. It follows, that in that 
cafe there is no fault in the depofitary, if it be loft by negleft. But if he 
place it out of the houfe, or in another place, and in confequence it be feizcd 
by thieves, or fpoiled by rjim i or if, from anger or fome other motive, he 
call: it of his own accord into the water ; or jf he deliver it to the king, 
•who caufes his houfehold effeds to be fold on account of fome fault ; if 
the thing depofited be loft by thefe, or other faults on the part of the depo- 
litary, he ftiall make it good. This is intended by the firft hemiftich 
(XXVII). 

When, addrefling fome perfon, a man fays, “ bail this grain to DbVa- 
DATTA;” and he, going to DeVadatta, fays, “ this grain is bailed to 
thee, by Chaitra, through me and DeVadatta anfwers, ‘‘place 
it in the houfe and he places the grain in the middle of the houfe, but 
in a damp fpot j and the grain is deftroyed by the damp : in this cafe, the 
gram fliall be recovered from the meflenger. This is intended by the 
fecond verfe {XXII 3) : for, otherwife, it would be fuperfiuous. Thus, 
if the depofitary be underftood in the -words, “ he, by whofe fault,** the 
fenfe is the fame as in the preceding hemiftich ; and if the depofitor be 
underftood, then the receiver and giver would be the fame j it is therefore 
properly applied to an intermediate perfon : and, according to the Dipacalicd 
when the depofit is deftroyed by the fault of the perfon who caufes it to 
be placed, he fhall make it good. But when the owner bails effefts not- 
ivithftahding the depofitary’s objeiftions, and thofe effe<fts, being neglected, 
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ate lod, but uithout any other fault on the part of llie depofilary, in that 
cafe no blame fliall be imputed to the depofitary. 

XXVIII. 

Ca'tva'yana : — Ir the depofitor, though apprized of its 
danger, nevsrthtkjs bail the thing, and it be dcllro)-ed by 
1 any injury, the depofitary (hall not be compelled to make 
it good. 

If thedepoiitor bnow the lofs of his c/Tcdls to be probable (having been 
forewarned by the depofitary, that the hmg would force the lioufe, and there- 
fore he ought not to place his effeas there) ; if he ncverthelcfs bail thofe cf- 
fedts, there is no fault in the depofitary, fliould they be loft by any caufe, 
whether it be the occurrence which was previoufty apprehended, or fame 
accident which was not apprehended. In this ^xpofilion, the Reinacara and 
the reft concur. 

, I 

Is this text applicable or not, when, m fuch a cafe, the depofit is loft by 
negligence ? Here it is faid, that the text does apply in the cafe of a lofs 
occaGoned merely by negligence, without any other fault : for another text 
(XXIV) already (hows, that there is no fault m the bailee, if the depofit be 
loft without negleft or other fault , and it is declared, that the depofitary is 
criminal, if it be loft by his fault. It cannot be faid, that the former 
text (XXIV) intends the cafe of a depofit loft together with the goods of the 
bailee, but that this text (XXVIII) intends a depofit confuiacd by time, 
though not ncgledled, and without a concurrent lofs of the bailee’s own effcdls. 
For, according to Chande'swara, it is not limited to the cafe of the bai- 
lee's goods bemg loft with the depofit ; * the lofs of his goods, every where 
mentioned, is intended as an exception to other faults alib and the text 
(XXIV) IS taken only in the fenfe Jo inferred : this correfponds with what 
CiiANDE swAR A has laid in explaining another text (XXVII) 

XXIX. 

Go'tama: — The nccelEty of making good a depofit, a thing 
bailed for delivery to a third perfon, a pledge, a thing 
■ borrowed 



•' '■boitowed’br-hired 'an'd the like; if'deftro^ed' by the fault' 
of the bailee, fhall not>fairup'on'any df'his heirs, '‘if they 
were free from blame : but it falls on the bailee, by whofe 
■fault the thing is deftroyed.' ' 

t'.J io ‘ /3 f .L ‘{I- 

-‘f Depofit ’* &c;ih a general fenfc,:Whateverihas been mentioned by -any 
fage or author,' as partaking of the nature ofaidepofit, niuft be lUnderftood, 
“ Heirs fons, grandlbns and the reft. ** Free from blame f ' not in fault. 
Confequently, fhould the depofitary die, the owner recovers the thing depofited 
from'the heirs of 'the'bailee, if it he lojl by their '■fault : thus is -the <law fettled. 
But^‘if it be loft without any fault, by accident or' the like/ he' does not- reco- 
ver it fro’m'the heirsi This expofition is founded on the glofs of ‘ the’ Retn'a- 
c'arai'' \ ■■ ■ : 

' Is not this glofs ( heirs u” fons; grandfons and the reft) unmeaning j for 
the depofitary himfelf is free from blame, if the depofit be loft without 'any' 
fault on his part ? It muft be underftood, that this text is, intended to obvi- 
ate'' the doubt, 'whether, in cafe of the depofitary dying after having ‘occafion- 
cd the lofs of the' depofit by his own fault, the owner may recover it from^his- 
fons, 'becaufe it was loft ‘by their father’s fault;' but if it be loft by^their* 
fauU^lt. exuft ht oxide ^od h\ them (XXVII 2\. ' > 
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SECTION II. 

ON THE RECOVERY OF A DEPOSIT. 

IT has been faid, that the iepajilary (hall be compelled to make good a dt- 
pofit de/lro)ed by his fault ; fliall he be compelled to make it good tvith, or 
without, intereft? 


XXX. 

Vya'sa : For a thing voluntarily wafted, the bailee fhall 

be forced to pay the price with intereft ; for a thing neg- 
lefled, the value only ; for a thing loft through/itgfit inat- 
tention, fomething lefs. 


When the owner, having bailed a thing, demands it at a dillant time, 
and thcdcpofitary, having wafted it, cannotdcliver it ; then, a conteft anf- 
ing thereon, if it be pro\cd that he has wafted the thing, he fliall be com- 
pelled to make it good with intereft. *• W.iftcd” is not exclufively intend- 
ed; but any advantage, which the dcpoiitary procures for himfelf <5y /iSr 
thing baiUJ, is fully meant ; hence the falc and other embezzlement of the 
thing depoGted is comprehended in this precept. 

XXXI. 

Vruiaspati : — ^W^hatever dcpofitary procures advantage 
for himfelf by the tiring bailed, without the conjent of the 
owner, flrall be amerced by the king, and made to pay the 
price of that thing with intereft. 

Hcnc alfo “ wiihout ricconfent uf tbemntr" is dclcrmmatcly meant. 
Hasing procured ads-aniagc to himfcirby the thing bailed, ssithout the con- 
fent of tbeov.ner, if he make iigood in another mode, he maybe exempr- 

cd 
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ed from the payment of intereft, and from the fine, by the forbearance of the ’ 
owner, and of the king. 

The Retnacara* 

. * 

The commentator’s meaning is, that, even if the thing bailed be wafted, 
the payment of intereft and of -a iinc is notcuftomary; but the value of the 
chattel only muft be made good. Othenvife this text would be trivial, 6 e- 
caufe thepunijhment of an offenderjs a matter oj courje. 

*r 

The preceding text (XXX), attributed in the Mit&cjhara ‘‘to Ca'^tW- 
YANA, is aferibed to Vya^sa by Chande'swara, Misra, Bhwad'eVa 
and others. The intereft, according to Misra, (hall be the eightieth patt 
of theprinct^al by the 'months as ordained by the law. 

. XXXII. 

Ca tyaVana : — h. xiEPOsiT, the balance of intereft, a com- 
modity fold, and the price of a commodity purchafed, not 
‘being paid after demand, lhall bear intereft at the rate of 
five in the hundred. 

' If the debtor be tC^Sudfa*'* mufibe fuppUed, to reconcile it with the text, 
which dire^ls intereft at the rates of two and three in the hundred and fo 
forth (Book I, v. XXIX z). . , 

It is directed, that a thing voluntarily wafted fliall bear intereft: does in- 
tereft commence from the day when the thing was depofited, from the day 

;“ivhen It was wafted, or from the day when it ^vas demanded ? i. To this it 

^ is anfwered, it fliallbear intereft after fix months from the date of thedepo- 
^ fit : for, the words ** after three feafons” being repeated in this text (XXXII) 
from the preceding text (B(3£>;5 i,v.LVI i), it is proper to aflumethedateof 
the depofit, in anfwer to the queftion, from what date fhall three feafons be 
counted? z. Some hold, that a depofit, not .delivered on .demand, (hall 
bear intereft fix months afterwards, becaufe demand is fuggefted by the 

‘ .context where Misra dire<fts intereft at the rate of in thehundred 

~ ^ after fix months, 3. Since the wafting of the thing depofited is the caufe of its 

H bearing 
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bearing mtereft, under the authority of the text (XXX), we hold it proper, 
that intereft fhould commence (even earlier than fr months,) from the day 
A\hcn the thing was walled , but the other text (XXXII), ordaining mterell 
after fix months, is applicable to the cafe, where a fraudulent depofitary, 
though the thing have not been wafted, refufes to deliver ii on demand, like 
the price of a commodity purchafed, and like a balance of mtereft, and fo 
forth. What then ftiall be the rate of intereft? Two in the hundred, 
and other rates ordained by the law ; becaufc thofe are m their nature legal 
rates, and becaufe intereft is fo limited by the text of Menu (Book I, 
V. XLII) : and the intereft and amercement ftiould be proportioned to the 
magnitude of the offence. But this docs not coincide with the opinion of 
the author of Oaz Mitacjhard ^ for he applies the text (XXXII) to a thing 
voluntarily wafted, and does not diflinguiftiyx^/ren/ of intereft and exemption 
from mtereft, in cafes where a thing depofited is»loft by neglcift, and fo forth. 

The textofVvA'sA (XXX), being placed under the head of depofiis da- 
maged, relates to fuchasare damaged by theufeof them. Confequemly, if a 
ftoneor the like, bailed without Teal, be ufed for three or four days, u ftiall 
not be reftoredwitb intereft the payment of mtereft regards things damaged 
by the ufe of them 


XXXUI 

Ya'jnyawalcya : — If the depofitary, of his own accord, 
out the confent of the owner, ufe the thing depofited, he fhall 
be amerced, and compelled to pay the price of the thing 
with mtereft. 

"Or his own accord that is, without the atfent of the owner. '■ Ufe the 
thing depofited;” employ it for Ins own purpofes. Such a depofitary 
fliall b: amerced. The fine not being fpecificd, lie flnil be amerced m the 
valueof the thing, hhe the depofitary, st ho docs not deliver the thing on 
demand j and lie (Itall be compelled to pay the price of the thing with intctcn. 

" Foit a thing regleaed. the value only " (XXX) , the depofitary fi.all 
te compelled to pay thevalueonly ofaihingneglcaed, that rs, of a thing loft 
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by bis negligence, fuch as difregard of it, becaufe it was another’s pro- 
perty: in this cafe, intereft lhall not be exa6led. It muft be remembered, 
that, according to the third opinion abovcmcntioned, if it be not delivered 
on demand, it fliall bear intereft after fix months; but the value only ftiall 
be required, if it be made good immediately after iliedemand. 

XXXIV. 

Vrihaspati: — Should the bailee fufFer the thing bailed to 
be deftroyed by his negligence, while he keeps his own 
goods with very different care, or fhould he refufe to re- 
ftore it on demand, he fhall be compelled to pay the value 
of it with intereft. 

By his negligence, wfiile be keeps his own goods with very different 
care;’* by negleS, after feparating the thing bailed from his own effedls. 
If the depofitary, fraudulently removing the thing depofited, which was 
placed with his own goods, (ecure his own effedts, but negleifl the de- 
pofu ; and the thing, being guarded by no one, but left any where un- 
heeded, be confequentty lofi; in that cafe he Iball pay intereft by %vay of 
fine in like manner as if it had been wafted ; for the removal of that thing 
was a great offence. In this cafe, the payment of an equal fine to the king 
is proper ; but it is not mentioned by any fage. 

Or fhould he refufe to reftore it on demand;” fhould he refufe or evade rc- 
ftoring the depofit, w ithout making it known, that the thing hasbeen loft by 
neglefl; (for example, if he fay, ‘‘am I thy fervant,that thou fhouldft de- 
pofit thy effefts with me ? I know not where thy goods were placed, nor 
by whom, nor what is become of them;** or, “ that thing was not bailed, 
but given to me;*’) in this cafe, it fhall be made good with intereft: for his 
fault is great, in not making it known, that the thing bailed has been loft. 
According to the third opinion, "intereft muft be paid from the day the thing 
was loft ; in other inftanccs, according to the nature of each cafe, intereft 
commences after fix months and fo forth. Thus feme lawyers reconcile it 
to the law, which direfls the value only to be made good, if the thing bailed 
be not reftored on demand. ' Others hold, tlwl, if the thing depofited be not 
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reilorcd on demand, it fhall be made good to the owner with intcreft, and a 
fine be paid to the king equal to the value of that thing : thus eftabUfhing 
by implication the confiftency of all the texts with each other. Some recon- 
cile them by direBing the value to be made good with or without intereft, 
according to the qualities of the depofitary. 

7he Mitdcjhard explains “ fomething lefs '* (XXX) a fourth lefs. The 
meaning is, that, if the thing be inadvertently loft, (having been negledled 
through forgetfulnefs, long after it was received in depofit,) the fault being 
fmall, three fourths only of its value (hall he made good, 

XXXV. 

Ya'jnyawalcya ; — If a feakddepofit be loft, evenly thea£l of 
God or the king, after it has been demanded and not re- 
^QXtd,,ihchailce fhall be compelled to pay the value of the 
thing, and an equal amercement. 

Ir it have been demanded (required by the bailor) and not reftored by the 
bailee ; {hould a lofs of the depofit afterwards happfen by the a£t of God or 
of thekingand foforth, cffcdls of equal value mull in that cafebe given, and 
a fine of the fame amount be paid to the king. 

Tiif Mild Jhard, Retnacara, and the reft concur in this expofition. The 
author of the Mitdcjhard infens this hcmiftich as an exception to a text quot. 
ed in the preceding fcBion (XXV). Here the thing is made good without in- 
tereft, bccaufchc muft make good, out of his own efrefts, the thing bailed, 
which has been loft by accident. This is not inconfiftent with the opinion 
of Olliers grounded on the follrj.ins 

XXXVI. 

Nareda: — H r., wlio rcflores not a depofit to the bailor, 
tbough required by liim, fliall be fined to the ufe of the 
5ting ; and, if it be aJUrTvardi loll, fliall pay its full value. 

2. Akd he, who procures advantage for himfclf by the thinr. 


bailed, without the confent of the bailof, fliall be amerced, 
and be liable to pay the value of the thing with intereft. • 

Thev hold, that a fine is here direfled, if the depofit be fraudulently 
withheld, though not loft 5 and the fine fiiall be equal to the value of the 
thing, as in the preceding cafes, and as intimated by the fequci of the text : 
the depofit muft of courfe be reftored; but it fhall be reftored with intereft, 
on the concurrent import of the text of Vr ihaspati. 

" If a thing, not reftored on demand, be loft, without any fault on the part 
oflhc depofitary, by the aft of God or the king, its value fhall be made 
good to the owner without intereft; as has been already mentioned almoft 
in as many words, A certain author fays, if a thing be merely refufed when 
demanded, it fhall be made good with intereft ; but, if it be alfo loft by ac- 
cident, its value fhall be paid without intereft, and a fine fhall be paid to 
the king. Of thefe opinions, whichever feems befl fupported, may be a- 
dopted. 

TitE fecond verfe (XXXVI 2) has been in a manner already expounded ; 
for it conefponds with the text of Vr ihaspati (XXXI) : and the amerce- 
ment fhall be equal to the value of the thing; for w hat is affirmed in one 
cafe, is applicable to other fimilar cafes. 

XXXVII. 

Menu : — who reftores not a thing really depofited, and 
-he, who demands what he never bailed, fhall both be 
punifhed as thieves; or pay a fine equal to the value of 
the thing claimed. 

In a fuit, where a depofit is alleged by one party and denied by the other, 
if it be proved, that the thing was in faft bailed to him, the depofitary 
fliall he punifhed as a thief; according to the quantity and nature of the 
thing proved to liavc been bailed, he fhall be punifhed as a thief, by death 
or confifeation or other puniftimcnt ordained for the theft of fuch things in cer- 
tain quantities : and fuch fhall be the punifhment, even though the depofit be 

I merely 
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merely denied. But if the depofitary be in general virtuous, the Icgiflator 
d/reds, that he fliall only pay a fine equal to the value of the thing: confe- 
quently he lhall notin this cafebe punifhcd by death or conjlfcation or the like. 
The fame muft be under/lood of the claimant, according to the circumflances 
of the cafe, if it be proved that no depofit was made. ChaNde^swara 
holds, that they fliall be punifticd as thieves, if the fult regard valuable 
things ; and pay a fine equal to the value of the thing in the cafe of a trifling 
demand. Cullu^cabhatta fays; * they fliall be pimifhed as thieves, 
if gold, gems, pearls or the like be demanded; or, in the cafe of a trifling 
demand, fliall pay a fine equal to the value of the thing claimed.* But 
a Brdbmana^ he adds, whether virtuous or not, who withholds a thing de- 
pofited, or demands what he never bailed, is not liable to the punifliment 
of death and the like. 


xxxvin. 

Menu: — The king fliould compel a fraudulent depofitary, 
without any diftinSion between a depofit under feal or 
open, to pay a fine equal to its value. 

. Aun that, if the Brdbmana be free from vice ; but if he be vicious, he 
lhal! pay a fine equal to double its value, as diredlcd in a text which will 
be quoted from the Malfya purana. Such is the modern interpretation. 
Chande'swara remarks; punifliment fimil ir to that of theft is denied 
by the fecond text (XXXVIll) ; and the exaflion of a fine equal to the 
value of the thing is pofitivcly ordained, whether tlic dcpofii be of confi- 
dcrablc or trifling value; and that is to be underflood in the cafe of a 
Brahrana being the depofitary. “ Without any diflinftion between a dc- 
pofit under fcal or open ;** from this expreflion it appears, that all 
that v.'hicli has been propounded rcfpcfling the nondelivery of open depofits 
and fo fotih, is alfo applicable to the nondelivery of a fcalcd depofit, 
the liiumhori/ej life of ic and fo forth. Cvli.u cabhatta fays, let the 
king an'rtcc a fraudulent depofiiar)* in a fnm equal to the value of the thing 
haded; from the parity of (he cafes, ihc text docs not repeat, that he^ 
who demands ^\hit he neser haded, Ihall alfo he fined. If the ofTcncc be 

it might appear from the preceding text, that corporal punifiiment 
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jstobc inflidcd on any other thana Brabmana ; this text denies it, for the 
law direds a pecuniary fine. Noris the preceding text unmeaning ; for this 
text applies to a firft and flight offence 5 and the preceding text intimates 
a pecuniary fine, forafecond offence; that is, the higheft amercement or*^ 
dained in cafes of theft. 


XXXIX. 

Menu: — That man, who, by falfe pretences, gets into his 
hands the goods of another, fhall, together with his accom- 
plices, be punifhed by various degrees of whipping or 
mutilation, or even by death. 

If any man, except a creditor or a Brdhnana, by fraud or by violence 
andcaufing much pain and fo forth (for “ pretence,” is exprefled in the plu- 
ral number) get into his hands the goods of another, whether they be things 
bailed or otherwife (for the precept is general ;) he fliall, together with his 
accomplices, be punifhed by various degrees of corporal pains fliort of death, 
or even by death ; that is, by a blow with the hand or with fanda/s, or by 
cutting off the hand or foot, or even beheading, according to the value of 
the goods, the qualities of the man, his clafs, and the like. Firft taking 
the goods, afterwards behead him or otherwife punifh him. 

** By falfe pretences by frauds of various kinds. “ His accomplices;” 
thofe who have aflifled him in getting into his hands the goods of another. 
“ Publickly in an open place. CnANDK swara. 

He, who obtains the goods of another by fraud, under a falfe pretence, 
(telling him ; “ the king is angry with thee, I will fave thee, give me fome 
thing,” and thus receiving, as a gratuity, wealth, a female or the 
like;) fliall, together with his accomplices, be punifhed by the king in the 
prefcncc of many people, by various degrees of punifhmcnt, fuch as muti- 
lation of hand or foot, beheading, and the reft, Cullu'cabiiatta. 


XL, 

hlalfya pu^dna : — He, who rellorcs not a thing really dc- 

pofited, 



pofited. and he, who demands what he never bailed, lhall 
both be punilhed as thieves, or lhall pay a fine equal to 
double the value of the thing claimed. 

This text is reconciled by Chandeswara to the text of Menu 
(XXXVII), by diretamg, that the fine fhali be equal to the value, or to 
double the value of the thing claimed, according to the good or bad general 
conduit of the perfon to be punifhed. Any other than a if vi- 

cious, fhall be punifhed as a thief ; if virtuous, fhall pay a fine equal to the 
value of the thing : but a ^tahmana, if vicious, fliall pay a fine equal to 
double the value of the thing; if free from vice, a fine equal to the value 
only. Any other than a Brabrnwa^ who, by falfc pretences, gets into his 
hands the goods of another, (hall receive corporal punifhment proportionate 
to the cafe ; but a Brahmana fhall incur the pecuniary punifhment fublli- 
tuted for corporal punifhment, as declared under the title of theft : fuch is 
the modern interpretation. 

If the goods of another be obtained by falfs pretences, various degrees of 
corporal punifhment fhall be inflidled on the offenders. The fraudulent 
depofitary fliall be punifhed as a thief, if the depofit confift of gold, gems, 
pearls, or the like. In the cafe oFa trifling demand, the fine fliall be equal 
to the value of the thing, if it concern any other than a Brabnuna, and his 
general conduct be good j but equal to double the value, if his morals be 
not good. A Brabmana fliall never be puniflicd like a thief, whether the 
value of the dcpofil withheld be confidcrablc or trifling, nor if the lhin<» have 
been obtained under falfe preten .but he fliall pay a fine equal to its 
\alue. Such is the mode according to the opinion of Ciiande'swara. 
Hut according to Cullu cabiiatta, any other than a Brabmana, 
who obtains gold, gems, pearls or the like, by falfe pretences, or 
wiihbolJs a dcpofil confifling of fuch valuable cffcfls, for a fecond offence 
fliall h: puniflicd as a thief j but if the thing be of trifling value, he fliall 
pay a fine equal to its worth. Ir certainly follows, that in all cafes a 
/Vj'-.-r (h.ll pn- tl.c value of the ibing. Or a fine, equal ,o dou- 
b!c tbe valueoribe thing (XL), may be applicable to the cafe of a 

cr. a feconi t"ence, if gold or pcails or tbe like be demanded j but the 

fine 
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fine fhall be equal to the value only, for a firft oftcnce, whoever be the 
perfon, or whatever be the thing. Menu mentions jnddcntally pumlbrnent 
by death and fo forth in the cafe of a man, who obtains the goods of 
another by falfe pretences^ 

Some hold, that he, who rcflorcs not a depofit or who embezzles it, and 
he, who falfely claims a depofit, and thus obtains the goods of another by 
falfe pretences, fliall be punlflied as thieves, if they be vicious and devoid 
of all virtue : but, if neither vicious nor virtuous, or both vicious and vir- 
tuous in equal degree, they (hall be amerced m double the value of the 
thing ; and if virtuous and not vicious, in the value only. By the term 
“ not refloring a depofit,’* is intended impofition by artful difeomfe, not the 
concealment of the depofit; but embezzlement is the fraudulent withhold- 
ing of the depofit : the fraudulent withholder coVetoufly dffires to appro- 
priate the thing by falfe afiertions; he is deferibed by Cullucabhat- 
TA. Since corporal punifhment cannot be infljifled on a Brdhvjana, the 
pun fhment fubfiituted for it, under the title of theft, mull be un- 
derftood in the expreffion ** punifhed In the fecond text quo- 

ted from Menu (XXXVIII) ** flial! be punilhed as thieves '* mufibefetch- 
ed from the preceding text (XXXVII) t and the latter text (XXXIX) gives 
fomc detail on the puniflimcnt of thieves. The texts of other fages 
(XXXVl 1 &c.), intimating a fine equal to the value of the thing, re- 
late to the cafe of a man, who is in general virtuous and free from all vice. 
Of the various ancient and modem opinions, one is to be feledlcd ; many 
have beep mentioned for difeuffion. 

Ca^tya.^yana propounds a diftinfUon on bailments for a fiipulaied 
time. 


XLI. 

Ca'tya'yana: — h DEPOSIT (xipanidlhi) be recovered at 
the time ftipulated ; but let the uwntr leave it until the pe- 
riod expire : when that docs expire, if the depofitary rc- 
flore not tlic thing, he lhall be compelled to pay*' ’ ' 
the fine* 


K 
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^ ** Recovered ” by the bailor, “ At the flipulated time;”' at the fixed 
time for receiving it back. Until the period expire whilft lefs than that 
time is elapfed. Hence he (hall recover it when the period is elapfed and 
not before. But a depofitary, not reftoring the depofit when the full peri- 
od is expired, fhall be chaftized. The Retn&carti. 

Whatever fine, for whatever hind of property, has been declared in 
the eafe of a thing bailed without ftipulaling a period, double that fine 
fiiall , on the authority of the law, be paid by him, who does not reflorc at 
the flipulated time a thing of a fimilar kind, which had been bailed for time. 
It follows, that, in the cafe where the fine is ordained at double the value of 
the thing bailed, he fhall pay four times the value, if it was bailed for time, 

Simple men bold, that “ double the fine ’‘‘intends double the value in- 
cluding the fine; the fine fhall be equal to the value of the thing, and the 
value fhall be paid to the owner. This foppofes a cafe where the depofita- 
ry is in general virtuous: and the text intimates, that there is no fine, if a 
thing bailed for time be refufed before the time expire. 

. But others interpret the text, • when a period is not flipulated,* inflcad 
of ** when the period docs expire.** If the depofitary refiore not the thing 
on demand, he fliall pay double the fine, that is, double the value including 
the fine; and they apply this hecniftich to the cafe of a thing bailed for no 
flipuhlcd time, provided the depofitary be in general virtuous. Others 
again explain ** double the fine,*’ double the Turn as a fine : confequcntly 
the depofitary fliall pay double the value of the tiling by way of fine : and 
they hold, that this is confificnl with the opinion delivered in tlic RetnCicara, 
where this text is confidcred as relating to the fame fubjeiR with the text of 
\\\z furanj. This opinion, in part comprehending that of others, 
feems rmsfiflory. 

. A U here cmplo)cd in a general fenfe (v. VIII). 

XLU. 

Ca'i vayana:— Ik, who having received a loan for ufe. 
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does not return it, though required hy the owner, fliall be 
• compelled to rellore it by harlh reproof, or ihall be a-" 

' merced if he jiill refufe to reftore it. 

Having borrowed ornaments for decoration, an awning or the like fora 
company, and fo forth, if he do not rellore them, though demanded by the ow- 
ner, the king, reproaching him in opprobrious terms, fhall require him to re- 
turn them ; if even then he rellore them not, he lhall be amerced : and the fine 
may be equal to the value of the thing, as before direfted^ For Ca^tya - 
YANA applies the law refpeflmg bailments to loans for ufe and the like, declar- 
ing, that ** thefe rules are propounded for all dcpofits But the 

additional text intimates a diHindlion, which will be mentioned by and by 

(LI). 

- It mull be confidered, that if a creditor, having artfully obtained from his 
debtor an awning or the like, refufe to reftore it, employing legal deceit, as 
authorized by VrIxcaspati, foe tecovtty of the debt, he is not to be re- 
proached j but Ihall be made to give credit for it in payment of the debt t and 
that fuppofes the period, for which the loan was made, to have expired; and 
the debtor to have negledtcd, oi to be unable to pay the debt. But if the pe- 
riod have not expired, he cannot employ artifice. And further the lame rule 
is applicable to depofits and the like, according to clrcumftances. 

A DISTINCTION is mentioned in the cafe of loans for ufe. 

XLIII. 

Catya'yana: — ^When it is borrowed for a particular pur- 
pofe or .a fpecified time, if it be demanded when the pur- 
pofe is only half accompliihed, it ihall not be recovered; 
nor fliall the borrower be compelled te reftore it. 

If a man have borrowed an awning for the company entertained at the 
nuptials of his fon, the owner cannot take it back, on the day of the nuptials# 
after one watch of the day is pafled j for the purpofc is only accompUftied in 
part. 'But it may be taken if the purpofc have been fulfilled ; it certainly 

cannot 
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tahnot be exafled, if any part of the purpofebe yet unaccomplinied, So, if 
■ ornaments or the like be borrowed to be worn a month, the ornaments can- 
not be taken back before the end of the month : and the wearer of the things 
borrowed /hall neither be amerced, nor reproached. 

A FURTHER diftinilioh is mcnlioned. 

XLIV. 

.’Ca'tya'yana: — But, ti>here the owner’s purpofe would be 
dirappointed from the want of that thing, the borrower 
may be compelled to reftore it, before the time ftipulated, 

- - even though his purpofe be only accompliflied in part. 

** Where the owner’s purpofe would be difappointed ** ( vipatti); where 
Jiis bufinefs would go to ruin, according to the literal fenfe of the verb pad 
move. Confequently, if the owner’s buHnefs would be expofed to difap« 
pointraent for want of that thing, it may be taken back by him before 
the period expire, even though the borrower’s purpofe be only half 
fulfilled] meaning generally though it be not fully, accompliflied. If the 
borrower refufc to reftore it immediately, he maybe fined or reproached, 
according to circumftances. , 

It muft be underftood, that all thefe rules provide againft fraud. There- 
fore, when a thing, borrowed to be ufed a month, is fent to another pro- 
vince, and the owner happens to need the thing, but it cannot be brought 
back, the borrower (hall not be fined or reproached, though the owner’s 
purpofe be difappointed i but the borrower muft mention at the time of 
borrowing the thing, that he intends to fend it to another province. This 
muft be confidcred as dcducible from plain reafoning. 

"WnAT is to be done in a fuit, wherein a depofit is alleged by one par- 
ti .(y and denied by flic other? There muft be a trial by ordeal (XV). 

' “ .^deposit is declared to be of two forts.” A depofit authenticated by 
a writing is not diftinguiflicd by any fage. This meaning is there denoted : 

•without 
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■without a purpoie of his own,a dcpofitary docs not execute a writing; hut tl ft 
depofitorcaufes the bailment to be attefted. Why is it faid, under the title of 
loans, that a written acknowledgement of a pledge fliallbegi\en by the credi- 
tor to the debtor? Theanfwer is, as aloanis made from a defire of gain, fo a 
writing is executed by the creditorfrom a wifh to confer a favour while he takes 
a pledge, by furni/hing grounds for confidence, that the thing /hail be receiv- 
ed back. But fome admit a depofit authenticated by a written contract. 

“ It muft be reftored in the cor\ditIon and manner in which it was bail- 
ed” (v. XV) : the depofit, whether fealcd or open, attefted or unattefted, 
muft be received back in the fame manner in which it was bailed. If alter- 
ed, or denied, there muft be a trial by ordeal: without it the depofit is 
not cftabliftied, on the fimple afiertion of the plaintiff. 

Two modes of proof are declared for the two forts of depofit, attefted and 
privately bailed. 


XLV. 

Vr iHASPATi ; — H im, who is convifled by the evidence oF 
■ witneiTes, or by ordeai, of fecreting a depofit received, 
let the king compel to reftore the depofit, and to pay a 
fine equal to its value. 

If an atterted depofit be denied b)' the depofitaiy, let the Icing, arccrtainiiig 
it by the evidence of competent witnefles, compel him to reftore it j and, 
afeertaining by ordeal a thing privately bailed, let him compel the dcpofitary 
to reftore it. On the authority of the text of Ya^jsyawalcya (‘* on failure 
of each of thefe, ordeal is ordained in each cafe”) proof by ordeal is admit- 
ted by the author of the MitdcJhjra, on failure of evidence. 

XLVI. 

Menu: — The king muft decide the queftions after friendly 
admonition, without having recourfe to artifice; for, the 
honeft difpofition of the man being proved, the judge muft 
' proceed with mildnefs. 


L 


O-MITTINC 
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• OmittiKg reproaches and artifice or the like, fuch as bailing other ef- 
•feBs to him, let the king decide the queftion after friendly admonition, 
and not hallily direft a trial by ordeal; or confidering the charafler of the 
man, and knowing his honed difpofition, let the judge proceed with inild- 
nefs. The text, thus expounded by Collo'cabhatta, forbids hafly re. 
courfe to ordeal. Therefore recourfe mud be had to fcnfible proofs. 

XLVII. 

Menu: — He, who reftores not to the depofitor, on his re- 
queft, what has been depofited, may firft be tried by the 
judge in the Jollowing manner, the depofitor himfelf being 
abfent. 

2. On failure of witnelfes, let the judge aftually depofit 
gold, or precious things, with the defendant- by the artful 
contrivance of fpies, who have paifed the age of child-, 
hood, and whofe perfons are engaging. 

3. Should the defendant reftore that depofit in the man- 
ner and fhape, in which it was bailed by the fpies, there is 
nothing in his hands, for which others can juflly accufe 
him ; 

4. But if he reflore not the gold, or precious things, as he 
ought, to thofe emilfaries, let him be apprehended and 
compelled to pay the value of both depofits : this is a fet- 
tled rule. 

Ir the depofiury do not rcflorc the thing, though required by the depo- 
fitor, let liim be fued before the king. Let the judge immediately 
demand it of the depofitary with mild cxpoflulation, without threats. 
If the depofitary, apprehending the difgracc of a line, or of corporal pu- 
nillimcnt, which it is ilie king’s duty to indift, and renewing that lie can- 
not conceal the fafl, acknowledge the depofit, he fiiall be compelled to 
refiorc It : and in this cafe, there is no ordinance exempting him from 
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a fine. But if he do not acknowledge the depofit, let it be tried by oral 
evidence: this appears from the mention of “failure of witnefTes/’ 
If there be no witnefTes, (the depofit having been privately made, or 
the witnefTes being dead,) the legiflator diredls, “let the judge adlually 
depofit gold, or precious thwgSt with the defendant by the artful contri- 
vance of fpies apt in detefling fecrct pra6lices, who are neither very old 
nor very young, and whofe perfons are engaging meaning generally fpies 
qualified for the employment. By artful contrivance orftratagem, adually 
depofiting gold belonging to himfelf, let him try the matter ; the text 
fhould be fo fupplied. The legiflator fubjoins the teft : fhould the de- 
fendant’s veracity be unimpeached in every refpc6l, the depofit being kept 
and rejiored it was bailed, he muft be acquitted of the offence for which 
he is accufed by the claimant: becaufe, were he difhonefl, he would fecrete 
the thing bailed by difguifed emiflaries. Let the judge alfo try the honef- 
ty of the fuppofed depofitorj and if both appear honeft, let him have re- 
courfe to fome other mode, ordeal or the like; fuch is the indudlion of 
common fenfe. “ But if he rcftorc not the gold,” let him be compelled 
by harfh reproof, to make good both forts of depofit, fealed and open j* 
and the reproaches and punilhment fliall be proportioned to the trouble he 
has occafioned. The Retndcara and the reft concur in this interpretation. 

Here a 'doubt may occur, fhould the fuppofed depofitary, or depofitor, 
be acquainted with the rules of judicial procedure. If the man do not a£l dif. 
honeftly in regard to the thing bailed by cmiflaries, though he be diihoneft 
in regard to the depofit claimed, his prafliccs cannot eafily be deteefted. 
For this purpofe much labour muft be employed. Let thejudge, night and 
day, place fpies in difguife, on all fidesof him, and near the walls of his 
houfe, that it may be known, by means of fuch emiflaries, what conver- 
faiion he holds with his intimate friends, at various times ; and what 
his occupations are ; the mode mentioned by the fage is merely an exam- 
plc.f 

* CllAN- 

• The trinflaticn ©f the text, as giTcn In thelnftitotesof Hicdo liw. Chapter VIII, t. 184, has been 
followed in preference to this interpretation. 

+ The compiler takes occaCon to relate a popohrtale. Afoldier, ioteodng to traTeltoa" f 

eoantry, and wilhing to place m ether hands bis property eoafifling of gold and filrer. pot i' 
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ChaNde'swara expounds urtful contrivance,” ftratagem. tie. who 
interrogates (prKh'hati), is the interrogator ypralC). He, who pronounces 
Nhaai), is the pronouncer (■oh&c ) : fitft the judge CprA'd.v,vic) is interrc 
gator next pronouneer cf judgment ; an appofition in the form called 

carmMirnya. as in the example, • bathed and anointed.’ Having firft in- 

quired all circumtlances from the plaintiff, the judge (pra'd.vnde) himfelf 
pronounces what is proper : he is an officer of the king. 


Ir it he alleged by the depofitor, that a hundred were haded, 

and it be proved by witneffes, or by any other popular proof, or by ordeal, 
that fifty/imera.1 were bailed, the following text ffiows what IS to he done 
by the king in that cafe. 

5cLvin. 

Menu : - Ktguldrly, a depofit fliould be produced, the fame 
in kind and quantity as it was bailed, by the fame and to 
the fame perfon, by whom and from whom it was re- 
ceived, and before the fame company, ■who were witneffes 
to the depofit: he, who miftates a depofit, ought to be 
lined. 

The depofitor, who claims more, and the dcpofitary, who acknow- 
ledges Icfs than was depofited, ought to be fined. Such is the meaning ac- 
cording to the Retnacara ; and m this Cuelucabhatta concurs. Be- 

etl, which he delifcreJ.into ih- hint3» cf oilman, faying , *• keep thn jar of oil for me.” 'Fh* oil. 
man, fafpeftw- from iM grea; weight, that the veffel ctntawed fom: meullick fubftance, took out the gold 
•nd Cher, laJ Cllel o? the eefTcl with oil. The fo' tier, tetutmog, t-«n ed back the jar of oil, and miffing 
the pU ml CWfr.de'andeihiivrop-tty from t'e oilman, lie replied, “ ihn n the aery jirof oil which 
w»ii-*rj'ed tan*, tike it awi) I know not \ih« it <on*i»cd” Ihc fuit wai cimcd before the 
Enj, »ho, after much iraeftigmoi, tcii t* c oilir o , * I wiu a'fwer, after making trial of your 

liO%f''y I Ui i’ II wonico remain n joji houfc one nigV , m ) oir bringing it back in the morning, 
tV rjsrflionr »!1U d**ided ’ T.icirg in it a CnfUe ant learred nui furnilhed avuh paper, p*nand ink, 
lie dt’iierrl ia U e «, laun aiolj »ood*n t’e**, in I’c lidof w'ich many holei were Inred. The oil. 
»!*% I iii'-g fT'Tue J II, »t ni"' I in conicrfjiion with 1 it m f*, f*vJ, “ t! ii king triei my honefty by 
drpuTu'g a i' tag cf I jiown wi h m*. a-n I fxh a ihief iHat, cnbertling the Ling’i ae.vsfit, I fhould 
i rfn.f jo'i'' mrM } Outlining hi g * co-Cifo**- by rc*lonng |1 1 chfd mih its coTenti In the morn, 
i'j, and i’iem*2 i*>e f Uitr, 1 Call in a'“oenfe i-,vxj t‘c Taluij'e property jpineJ from him.” 
'rte rontri-V! f, y oiro'e ds'en •'■e -ne t f I’li anl i’ e lel of t' cir conrcrfiiion In the morn ng, the 

iJ-iis bei'j I t liefj f 1 1*0 iopei'.er oiiih i' * t’ t, ^'■*i.lag, I farm'd of lie wlnle nrearaSiDC* 
If U e fiTi liken d by t'l* r i» »ha wai con fil'd in t*^e c’ el, I -iflel p m'htnent en the 
e. car", eked Sx-o to it' .*t t'xcrt'tJ f j the f 'Ji't, 
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fore the fame company” is mentioned to denote witnelTes, but is merely 
an example : confcqueDtly the rule is the fame, if the afeertainment be 
made by other popular proof, or by ordeal. He (hall pay a fine equal to 
that part for which a falfehood was alfertcd; not, equal to the whole of the 
effefts claimed, nor to the value of the thing aBually depofited : for the of- 
fence is lefs. 


XLIX. 

Menu ; — Such is the mode of afeertaining the right in all 
thefe cafes of a depofit: in the cafe of a depofit fealedup, 
the bailee fhall incur no cenfure on the redelivery, unlefs 
he have altered the Jealy or taken out fomething. 


He fhall incurno cenfure if he have taken out nothing from a fcaled de- 
pofit j but he fhall incur cenfure, if he have taken out anything: and, if 
he take out any thing from an open depofit, he fhall incur no cenfure, if 
he afterwards reftore it.' 

The Rettidcara, 


We fay, fuch is the mode of afeertaining the right and recovering the de- 
pofit, (namely the mode abovementioned XLVII 2) in all thefe cafes of 
depofit (meaning generally all depofits, loans for ufe and the like) : con- 
fequently, in the cafe of any depofit, or loan for ufe, if the depofitary ac- 
kov\ ledge the receipt of filver, and the depofitor allege a bailment of gold; 
or if the conteft regard the quantity ; it fhall be tried by the evidence of 
witnefles, by artifice, or the like, as direfled by the former text (XLVII 2 ). 
But, in the cafe of a depofit fealed up, if it be proved, that the depofitary 
did not break the feal, and, after taking out fomething, fcal it up again, he 
fhall incur no cenfure or difgracc. Herein Cullu c abhatta concurs. 

L. 

• The compiler ukes occafion to infert in his text another popular tale. A rich man placed in the hourc 
of a friend two jars filled with having cIo'U the month of each jar with lac, on which his own 

feal was inprefTed. Some time after hts death, hla fon, iofpefling his father’s notes of bis income and 
expenditure and of the difpofal of his property, and finding * note of thofe two jars, claimed them: and 
the depofitary accordingly re'lored the-n The owner’s fon, opening bsth tefleh, found gold coins in oce, 
and pieces of iron in the other. Upon this he addreffed the depofitary ; *' were pieces of iroi' ’ 
to thee by my father f Refiorc to me the gold coins." The other replied ; “ both jars 

M 
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L. , , ^ ' ; 

Menu: — Thus let the king decide caufes concerning a de- 
pofit, or a friendly loan for ufe, without fliowing rigour 
to the depofitary. 

In the modebefore dire6led, without fliowing rigour to the fuppofed de- 
^jofitary. So the Retnacara, The glofs of Cullu cabhatt a is fimilar. 


By this it is exprefled, that, in afcertaining the right in the cafe of a de- 
pofit, rigour, and deceit and other expedients propounded by Vr ihaspati, 
fhall not be employed againft the fuppofed depofitary, as in afcertaining the 
right and fo forth in cafes of debt. If it cannot be afeertained by popular 
proof, fuch as the evidence of witnefles and the like, it fliall be tried by or- 
deal (XIII). Proof by ordeal is ‘direded for both parties, the fuppofed de- 
pofitor and the fuppofed depofitary : fo the text is explained in the Reinct^ 
ccra. Confcqucntly, in a fuit, wherein one party alleges a depofit, which 
the other denies, ordeal is ordained to determine the right : to anfwer the 
queftion, whether the fuppofed depofitor or depofitary fliall fubmit to or- 
deal, the text dircfts both parlies, tb'it is, either porly» In this cafe the 
rule is, that ordeal fliall be performed by whichfoever party appears to fur* 
pafs the other in honefty ; u is not pofitivcly required, that ordeal be per- 
formed by the party accufed. In cafes of bailment for delivery, loans for 
ufc, and the like, the trial by ordeal on failure of evidence, the dccifion, 
and the amercement, fliall in genera! be die fame as m the cafe of any other 
depofit (XI) . but a diflmd fine is mentioned in the cafe of a loan for ufe. 


Ll, 


purd'in: — IIf, wlio, liaviii" received a loan for ufe, 
doe!, not rcflore it as he ought, lliall be compelled to ref- 


• ff.l J 1 X-w-r DO'ins of |‘ eir co-f-ii *’ T’ f difj ute b-n* rtferreJ ti 
1 iV I.-, m *l u»i wn i»s- tf, '-'Iltn of hi. fithff, fd, broken inlo 


v< tf irirV.'i vtj h ibr f<i* 'I 

ilUtUIO*., rfe 

« till fe4 mu ni’e b/ fomc aniS, rot by my fi- 
. i',* „ „ mcljri pfc>i rfttjtt^lc'.egrUfor., and CnJmg the 

x.r.l.T cf J, Jifi were 

♦ij'.tI m I*' t-> Or, ,» .jr of iroi mere 

^ k- ti \Tt , I'e Tl ertf.re, the 

. rr, i.tUt ‘v'r, -.*■», tbefrJCj.'it*br.Vfal.r''j'e,ut-.c'’i, crib t’ Jft? fliould be 
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tore it by harih reproof, or Ihall be fined in the firft 
amercement. 

It IS here denoted, according to Chajjde'swara, that, if a loan for ufe 
be not reftored, the fine (hall not be equal to the value of the thing, but 
equal to the firft amercement; for, no where otherwife explaining the text 
of Ca^tya'yana (XLII), he cites this text, which dircfls the firit 
amercement, immediately after the text of CA'''tYA'’yANA. 

^ I 

The reconciling of thefe texts, by difcriminatihg the degrees of virtuft 
in thc'depofitary, is proper, as well as the tenets of fcveral fages, which di- 
ledt, that a man, who embezzles a depofit, ftiall be pumlhcd like a thief, 
or pay a fine equal to the value of the thing, and the like. As the law of 
depofits in general is fitly extended to loans for ufe, and the firft amerce- 
ment is, In fome cafes, the puniftiment of a thief, we hold, that this text 
refers to thofe cafes. The firft airtercement is propounded by Menu s 
** now two hundred and fifty arc declared to be the firft or hvseji 
amercement;’* and it has been often explained. 

As a depofit, whether fealed or open, may not be redelivered to tons or 
the reft, fo a loan for ufe may not be redelivered to them, while fent 
the owner lives : why Ihould it be otherwife ? But with the owner’s con- 
fent It may be delivered to fons and the reft, and even to a ftranger. 

Lli. 

Vrihaspati : — He offends not, if he deliver a thing borrowed 
for ufe, to another per/on, with the confent of the owner. 

’Supplied from the glofs of the Jieindcara: and common fenfe extends 
this \cry rule to open depofits and ihc reft. But the owner’s confent 
ihould be attefted ; otherwife, a fubfequent conteft would not be obviated. 

If the thing, borrowed for ufe, be loft by accident after the expiration of 
the period for which it was borrowed, an equivalent muft be given : for 
the cafe is fimilar to that of a bailment with an artift. 


Lllh 
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LIII. 

fcATYAYANA:— I f the artift keep the thing -bailed, ^fter.thc 
time agreed on for working it into oruavicnts and the like, 
he fhall be forced to pay its value, even though it be de- 
ftroyed by the a£t of God, 

2. What IS deftroyed by hts own a£l is loft to the hired - 
artijl, andjhall he made good even earlier than the time Jii- 
pulatedi but if he have tendered it, it is loft to the owner 
who did not accept it. 

» The time agreed on the number of days appointed as the period 
for thi thing baihd into orname^tt orthe like* “ The thing bailed j* 
the bailment with an artift. After the time for which it was received ; 
that is, received on a promife to deliver ornaments rt the expiration of ten 
or otbtr fimilar promjfi. If the artift keep the thing after that time, 
beyond the ftipulatcd period, he fhall be forced to make it good, even 
though it be deftroyed by the a£l of God or of the king. Such is the mean* 
ing of tlie firft text. What is deftroyed by an aift contrary to the owner^S 
requifuion, ftrall be made good to the owner by the hired artijl^ even ear- 
lier than the ftipulatcd time j but, jf he tender the thing finifhed in the 
mode dircftcd, and the owner do not accept it, and it be afterwards dc- 
llroycd by the adl of Gou, it fiull not be made good to tlic owner by the 
hired ortij}, ^ 

The Retr.a:ara» 

The meaning of this glofs is, that, where ornaments or tlic like are in- 
trufted to an artift, for repair; in that cafe, if the artift, from his 
own conceit, without the afTcnt of the owner, attempt to remake the 
unbroken parts j and the ornaments, happening lo be old, arc deftroyed ; 
the atiift Ilnll pay the value, or deliver an equivalent to the oivncr, even 
taiher than the time agreed on for repairing the ornaments. 

OtiicK!. iiiinprciiii;: “ hired" to mean in this phee artili, and rcad- 
i."C ■■ in iht cjfc of a thing dctlropcd Ip his adl explain •• adl," uoiU 

different 
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HifFerent from that dire<fled by the owner; and fupply the words ** iailei 
to an artiji:** and the interpretation is this; “in the cafe of a thing 
bailed to an artift, and injured by his acting inconfiftcntly with the owner’s 
diredlions, the artift p-allbe forced to pay its valued* for this is inferred from 
what preceded. Confequendy, if a part, however fmall, of the thing in 
queflion be broken by working on the part direfted by the owner, it muft 
be rcftored to its former condition; that is, the lofs falls on the artift. 

The laft hemiftich of the fecond verfe conveys this fenfe; if the artiil, 
having finilhed the work on thofe parts, for which the thing was intruded 
to him, tender it to the owner, and he do not receive it, faying, *■ let it 
'remain for the prefent,” or defiring the work to be done in another ntanner, 
it is the owner’s lofs : that is, jt {hall not be made good by the artifi;. But 
if the artifi, agreeing to do the work in another manner, fixed a time, then, 
fhould that agreement be infringed, the fault is his. 

Should it be contefted by the owner, that he had diredled different work; 
and by the artifi, that the very work dircftcd was performed; in this cafe, 
the artift, even thougii he had tendered the thing, fliall be compelled to 
pay its value, if it be proved that different work had been direfted ; but not 
otherwife. And in every cafe he fliall be forced to pay its value, if he had 
not tendered it. 

Here learn incidentally what h to be done by the owner. In a cafe, 
where the form of the work is difputed, let him firft receive his own chattel, 
and after\v'ards contefi the matter, at the time of paying the artift s wages. 
If the artift will not deliver the thing without receiving his wages, it is no 
tender; in this cafe, witnefles fliould be taken. When the caufe is tried 
at a fubfequent time, the right of one party being afeertained by evidence or 
by ordeal, whoever is caft in the fuir, the lofs ftiall be his, even though the 
thing have been loft by accident. If the wages have been already paid, or 
it be fufpcjftcd, that the thing has been changed, let the owner inftantly 
apply to the king or his officer, or take witoeffes as abovementioned. 

This and otlicr points fhould be underftood in the cafe of a thing fcized 
N 
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by the king or the like, as well as in the cafe of a thing loft by the adt 
God : and the fame alfo, according to circumftances, if gold, filvcr, or 
like, be balled for working into new ornaments. 

LIV. 

VftiHASPATi: — If the lofs be occaftoned by the defers of tl 
thing bailed, the arlift. fliall not be compelled to make 
good; but if the lots happen by the artifli’s fault, he Ih: 
be compelled to make good what was intrufted to hi 
for repair, or for work. 

In the cafe of a lofs caufed by the defedls of the thing bailed, (if it 
unfit to bear the heat of the fire or opcration.of cutting and hammering, 
confequence of its being very old,) there is no fault in the artifts forexa 
pie ; where a gun is to be repaired, of which the wood or the iron is for 
too weak, in confequence of its being very old. Otherwife, it is the arti 
fault, if it be deftroyed by a pin driven through it, or the like : for oxa 
pie, if the gun be broken, where the wood and iron are joined, by a ftn 
of a hammer in a wrong place : and fo in other cafes. 


LV. 

Vr ihaspati : — If the property of another, bailed by tl 
mode called nydja and the reft, be confumed, or negleflt 
and loft even without defign, the bailee himfelf is the ma 
who muft make them good. 

Not his fon, wife, or other heir. But if loft by the favdt of the h( 
he fliall be compelled to make it good ; fo the text is explained in I 
Httnacara. 

Since a depofll, confumed by the dcpofiiary, is equal to a debt, it ou; 
to he recovered from the fon or other heir : but this diftinaion is not mi 
lioned by any figc , and it has only been fo fettled by authors. If the < 
pofit be loft by the depofitaiy, it fliall not be recovered from his fon 
o'her heir j but if loft by his fon or other heir, while the depofitary 
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alive, it fliall be recovered from that heir : or it may be recovered from the 
father, fince the fon’s lofs may be admitted to be the father’s lofs, in the 
fame manner as the law direfis (Ch. IV, v. LVI), that the gain, made by a 
fon before partition, is the father’s. If it be deftroyed by a Ilranger, it is 
confidercd as the adl of God : and the thing fhall not be recovered from 
the depofitary ; but, from that ftrangcr. This is to be inferred from com- 
mon fenfe, and from the text of CaVva'yana (XXVII 2). 

Should the depofitary lend to another the thing bailed, what is the rule 
in that cafe ? It is aiifvvered, if he lend it by confent of the owner, the gain 
and the lofs are the depofitor’s: and this is controverted by none. He ought 
not to lend it, without the owner’s confenti but, if he do lend it inadver- 
tently, the gain is the owner’s ; for he only has property in the thing ; and 
the depofitary, like a box or the like, is mcrelythe holder of it. If the loan 
be loll by the death or infolvency of the debtor, the depofit muft be made 
good by the depofitary; fince it was loft by the fault committed by him in 
lending it. Neither a gift, a fale, nor other alienation by the depofitary is 
valid, as will be mentioned under their refpciftivc titles. Thus may the 
law be concifely ftated. 

According to the opinion of thofe, who admit a thief’s property in the 
thing ftolen, the bailment of cffcfls ftolen is valid, if/ reader draw his 
own inferences on this and other fopich. 


CHAPTER 
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CHAPTER II. 

ON SALE WITHOUT OWNERSHIP. 

SECTION I. ' 

ON JHE AVOIDANCE OF SALE JVITHOUT OWNERSHIP. 


I. 

V RIHASPATI : — Aftek bailments, fale without owner- 
Ihip has been propounded by Bhrigu: liften atten- 
tively to that law, which I promulge together with the 
particulars regarding the produHion of the feller and the jujli- 
f cation of the buyer. 

If the depofitary fell the thing bailed ; what thall be the confequcnce ? 
In anfwer to this queftion, the law on fale without owncrlhip is adduced. 
*To this order of fromulgaiion. Bhricu alfo aflcnts. “ Together with the 
particulars relative to the production of the feller, the Juftiilcation of the 
buyer, and fo forth. Under this title he liril defines fale without owncr- 
lhip. 


II. 

Vrihaspati : — He, who clandeflinely fells an open depofit, 
a thing bailed for delivery, a fe’aled depofit, efiefls ftolen, 
a pledge, or a thing borrowed for ufe, or bailed to an artijl, 
or the like, is confidered as Jelling without ownerfliip. 


* Clandestinely i” in fecrct. 


O 


The Rilr.dcara. 

A 
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A CHATTEL belonging to the man bimfelf, delivered to another with* 

• out transferring the property, is a depofit. When’ one intrufts his own ef- 
fefts to another, through the intervention of a third, the chattel fo intruft- 
ed to an intermediate perfon is a depofit for delivery . All this muft be un- 
derftood as already explained. A thing intruded under feal is a fealed de- 
pofit: both forts are mentioned, as a pried and a mendicant are dijimgmjhei. 
“ Stolen j” feized by thieves. “ A pledge a thing hypothecated. “-A 
thing borrowed for ufe ornaments or the like aiked and obtained for de- 
coration and fo forth. This is general, comprehending bailments with 
artids and fo forth. He, by whom fuih a thing is fold, is a non-owner. 
Such is the meaning of the text. Confequcntly the fale, effeided by him, 
is fale without ownerdiip. This muft he underdood as the import cj ths 
/M/; otherwife, the edablidiing of a technical fenfe far tht n>ard afwami 
(non-own*r) would be fuperduous, fince any other than the owner, whe- 
ther a depofitary or not a depofitary, whether a feller or not a fellWr has no 
oWndrihip. But now there is no difficulty in explaining the tefm “ non- 
. owner as employed to denote fale without ownerlhip. 
f 

: ■ 

. Na'reda: — ^When a thing bailed, or the goods of another 
loft Jy him and found hy a Jiranger, or effefls ftoleh, are 
clandeftinely fold, it muft be confideVed as a fale without 
> ownerihip. 

The intruding of one’s own efTcids to another is bailment ar defined.hjt 
Nareda. It comprehends loans for ufe and the red, conformably with 
the fenfe of the verb nthcfkp, bail or intrud; the law of bailments having 
been extended to loans for ufe (Chap. I, v. HI & XI) j for there is no diffi- 
culty in extending the Ians promulged under the title of fale without owner- 
fliip to thefe trulls, by the comprehenfire fenfe of the pronoun “ it.” 

Lodi" miffed by the on-ner. The text mud be fo fupplicd. Some per- 
fon. travelling on a road, drops a thing, which is not recovered though di- 
ligently fought j in fuch cafes, the thing is lod, hut not abandoned by the 
on ner i confequently it is not a waif. When that thing is found and fold 
by any petfon, it is fale without ownerdiip : and fo, when a thing is fold, 
- wliich 
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‘which liad been ftolen, ortalcen by fraud or force, in the day or nighfy 
. from the ownerVhoufe, without his confent. 

The relative (III) belongs to the adlion : confequently that fale< which is 
r 'made by a non-owner, is a fale without ownerihip ; the term “ file being 
.-taken in the neuter fenfe. Or the relative belongs in conflruilion to the goods 
' of another which'are fold: confequently that chattel, appertaininglo anotheV, 
which is />&/// fold, is a fale, or thing fold/ without ’ovvnerihip; the word 
*^filP* ‘being tik^n in the paffive fenfe : and many fo explain the text. 

. ^ • IV, " J 

' ^Vya^sa: — ^When the goods of another are fold in the own- 
' er*^ abfence whtihtr (hey had been borr6\ved for ufe, bailed 
’ fo> delivery, depofited under fcal, or Holen, it is a iale^ 
'Without ow^herJfhip. ' ‘ 

Iirthis text the pronoun (lands’ in the mafculine gender, becaufe fale' is 
rtiafculine> as in a former text concerning fecret bailments (Ch, I, v. VI) 
wliere neither tile thing nor the aft of depoiiting it, which might be mtend- 
• cd by the pronoun, is mafcUline, but thS woftl bailment (ry^a)'or\\y h 
, tffafcuhhi. * Ahy property of anotlief, whicJi is foIdJ^in^the abfence of the 
. Owftcr, whether it had been borrowed’for ufe, bailed for delivery, or feCret-' 
ly depofited , or the property of another feizcd or flolen, whiclvis thus fold, 
is a fale, or thing fold without owmcrfliip : but according to a former opinU 
dn, the- fale of the chattel, which is thus' ibid, though it belong’ to another, 

* **is fale without ownerihip. The difference in the conftrmffion of the text 

aKfes on the word “ it ” referred to the faie, of fo the tiring fold. Or even 
‘ .on this opinion, the feeming difficulty may be reconciled as before. 

' O * 

‘Clandestineitv,** in the preceding texts (II and III), denotes the 
*- want of the owner’s aflent. Conlcqiicntly, if the owner allent, a fale made 
- even by one, who is not owner, is valid ; and fuch is the current praftice, 

1 I *’ L ' V. 

• Menu: — ^Him, who fells the property of another man, with- 

out 



( S6 ) 

•out the affent of the owner, the judge fliall not admit as a 
competent witnefs, but fhall treat as a thief, who pretends 
that he has committed no theft. 

Treating him, who fells the property of another man, unauthorized 
by the owner, as one who is in fadl a thief, but pretends he has commit- 
ted no theft, the judge fliall not admit him as a competent witnefs ; that is, 
he fliall never admit his evidence. 

CULLU'CABHATTA* 

But his punifhmcnt will be mentioned in another text. 

The term of fale without ownerfliip** muft be taken in its derivative 
fenfc, a fale made by one, who is not owner; for Menu, the higheft au- 
thority of memorial law, does not fpccify depolits and the like, in ordain- 
ing, that he, who fells another’s properly, lhall not be admitted as a com- 
petent witnefs ; and it is irregular to cftablilh another acceptation, when 
the derivative fenfe is appofiie: and further, in the text of Vr ihaspati 
(II) and the reft, depolits and the like arc only mentioned illuftratively : 
thus, fliould any powerful perfon fell a tree or the like, which belongs 
to fome weaker man, pretending that it is his; on its afterwards ap- 
pearing from a judicial procedure, that he was not the owner, it is held a 
fale without owncrftiip. 

If any one of the parceners fell property which was inherited by five bro- 
thers on the death of their father, is it not a fale without owncrlhip? and 
is not this inconfiftent with the opinion delivered by authors in explaining 
the follouing text; namely, that the gift, or fale, ought not to be made; 
but if made, is valid ? 


VI. 

Vva'sa:— A SINGLE parcener ought not, without the con- 
fent of Ins coparceners, to fell or give away immovable 
property of any fort which the family hold in coparce- 
nar)'. 


It 
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It fliould not be argued, that, each of the five brothers having do- 
minion over that property, a fale by a fingle ‘ parcener is not a falc 
without ownerfhip. The feparate dominion of the five brothers over the 
fame property is not admifiibld, according to the opinion of Ji'mo'ta- 
VAHANA. Nor fhouW it be argued, that, according to his opinion, the 
dominion of each is cftabliftied over the property, which each enjoys, 
or which each will receive when a partition is made; and thus the pro- 
perty fold by the parcener ^vas adtually his; and confequcntly there is 
no_ difficulty. Were it fo, another parcener could not ihare the price of 
that property. It is not proper to affirm, as confident with the opinion 
of Jr MU TA-VAhtANA, that other parceners have no fharc in the price of 
undivided property fold by a brother, with whom partition has not been 
made; but, according to the opinion of lawyers, who contend for the 
common title of all the brethren in the whole of the wealth, furely they 
are all entitled to a fliare. 

To the quefiion thus propofed it is anfwercd, the term joint wealth, 
according to the opinion of Ji'muta-va'hana* ffiould be ufed for what 
is brought into one common tenure ; when fuch properly is fold by any one 
of the parceners, the price of it is joint property ; and in that cafe, what is 
enjoyed by each, becomes the property of each. Thus is the law demon- 
flratcd. And in this cafe, there is no punifhmcnt ; nor is there a falc with- 
out ownerfhip afeertained by proof, that another's property has been fold^ 
fince it is not certain, whether the feller is, oris not, the owner : the fale 
is therefore valid. 

It fhould not be objected, that a moral offence is committed, fince, there 
is in fadt a want of ownerfhip. That iS admiffible; a moral offence is even 
denoted by the expreffion, “ ought notto be made;*' and the falc of Joint 
property is forbidden, merely in the apprchcnfion of a moral offence. In 
fadt the price of property, fold by any one of the parceners, is enjoyed in 
common by all. To whom that property, which is fold, did belong, 
cannot well be determined, according to (he opinion of JiIviota-vaim- 
na ; the dominion of all the parceners over it muff be afierted, like their 
property in a fingle horfe or the like. 

P 


Tire 
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The opinion of Va'ciIespaTi bhatta'charya may be admitted up- 
on the reafon of the law : if the whole of the joint property be fold by one 
of the parceners, the fale is not valid, fo far as regards the fliares of the 
other parceners ; but is valid fo far as regards the feller’s own ihare ; and 
ifit be fold with the confent of the coparceners, the fale of the whole is 
valid. This will be made evident under the title of fubtraiflion of what 
has been given. 

Should A creditor, felling a pledge, apply the produce to the payment 
of his own debts, what is the law in that cafe ; for he has no property in 
the pledge ? It is not unnetfally fo. But if he fell it before the period or- 
dained under the title of loans and payment, the fale is not valid. 

VIL 

Meku : — Nor, after a great length of time, can he give or 
fell fuch a pledge.* 

But he becomes'the Uwner of the pledge at the appointed time. 

vni. 

Vrihaspati: — After the time for payment has pad, and 
when interell ceafes, the creditor flrail be owner of the 
pledge.h 

And again, 


IX. 

VrIhaspati; — When the debt is doubled by the intereftj 
and the debtor is citlicr dead or has abfeonded, the cre- 
ditor may take his pledge, and fell it before witnelTes.J 

Ir tlie creditor b ecome owner of the pledge, liow can the expreffion of 

• txl. I, I. cxvn. The tm woUJ of > iSVit-i l-itrptcuiioa, which fnmi Is be here 
UstzitJ 

t trJi 1. T, C.XV. • I, cxxi 1 . 

VantASPATr 
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Vr*! hasp ATI be pertinent (having received the amount of his debt, he muft 
relinquiih the balance *) ? Forthis diredts, that the remainder fhall be relin- 
quilhed ; now there is no relinquiftiment of any part of the price, when a 
man fells his own property. It mull be underflood, that the text above 
cited (VIII) denotes property in a certain part proportioned to the amount 
of the debt. Or the creditor becomes owner of the avhole pledge, if the 
agreement were in this form. “ fhould I not redeem the pledge, when the 
debt is doubled, it fhall become thy property or thus, “ fhould I not 
redeem it in five years, it fhall become thy foie property.” But if the 
agreement run not in fuch form, the property extends only to a part of the 
pledge proportionate to the debt. The text bears both fenfes. 

When a piece of land meafuring a thoufand cubits, or when twenty 
trees, have been pledged without an agreement in fuch form, if the debt can 
be liquidated by the fale of half the pledge, fhall the whole be fold or not ? 
It is anfvvered, the whole fhould not be fold ; for the fale is only dirciled 
for the payment of the debt. It fhould not be objedled, that, were it fo, 
the text, diredling the relinquiHiment of the remainder, would be unmean- 
ing. When a fingle copper veffel or the like has been pawned, fince a part of 
it cannot be fold, the fale of the whole is neceflary j and it is neceffary, 
that a part of the price (namely the furplus) fhould be relinquifhed. Nor 
jliould it be argued, that, were it fo, the creditor being owner of a part 
only, the fale of the other part would be a fale without ownerfliip. Like 
the cafe of undivided brethren, a partial ownerfhip, without property in the 
whole, is incongruous. 

What then is this partial ownerfhip ? It fhould not be called a concur- 
rent property contemporary with the property verted in the debtor or in his 
heir: for in that cafe each would be equally entitled to half the pledge. 
This is concifely anfwcrcd by ertablilhing an ownerfhip, on the authority 
of the law, in a greater or Icfs value, according to circumftanccs. 

When the king caufes the property of any perfon to be fold, what is the 
law in that cafe ? Why does the king caufe it to be fold ? By an airt of 

* Bo(^ Tj r, CXXl X. 

violence; 
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Violence ; or for the payment of a fine, or of a debt ? In the firfi cafe the 
fale is not valid. 


X. 

Menu : — What Is given by force, what Is by force enjoyed, 
by force caufed to be written, and all other things done 
by force, Menu has pronounced void. 

In the fecond cafe, if he do not caufe the properly to be fold, how can 
the amercement or debt be recovered? It Ihould not be objeded. that there 
is no occafion for his making the fale bimfelf, fmee the purpofc may alfo 

be effaded by felling the property through /he intervention of the o-j^ner. It 
is inconfiftent with fettled ufage to fuppofe an offence in felling the pro- 
perty in the owner’s prcfence, if he refufe to caufe it to be fold. Nor 
is it void, as a thing done by force ; for what is done by force without 
a fujfcitnt caufe, is alone void ; and fines could not otherwife be reco- 
vered. 

Some ground the validity of a fale made by the king, on his being lord 
of all, as declared by the text, ** All fubjeds are dependent, the king a* 
lone is independent.” But, were it fo, the king’s interefl and the buyer’s in. 
tereft in the thing w'ould be equal ; and therefore the fubjed’s right could 
not be vindicated : and further, the fenfc pofitivcly is, that the fale of the 
owner’s property ought to be made by the king with the owner’s confent. 
But, if that owner do not confent to the fale of his cfFcds for the payment 
ofa juft due, let the king compel him to confent, by blows, or harfh re- 
proof, or other modes autliorircd by the law. Or, Ihould he perfift in his 
refufal, a rcafonablc puniftimcnt, for the offence of not alTenting where af- 
fcni is required, is proper. 

But if the king, being much hurried, fell the cfFcds without requiring 
the ownet's attendance, and the o'-vner, afterwards attending, contumaci- 
cully refufe to pay v.hat was due, or to acknowledge the validity of the fale, 
then that contumacious perfon fliall be compelled by harfh reproof, or 
ether fujiablc mode, to admit the (ale. ~ . 


But 
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But ftiould he attend and pay what was due, how can the fale be'valid ? 
The king cannot employ violence to render the fale valid ; for an acknow- 
ledgment extorted by force would, in this cafe, be void (VIII) : that is, it 
would be void in the cafe of a payment, for which no time was ftipulated. * 
But, if a period had been flipulated, and his conduit be contumacious af- 
ter the period has expired, what has been alreadyfaid concerning ‘the fale 
of a pledge, is equally applicable to this cafe. 

The fale of a pledge may be valid, becaufe it is a thing adhially poffef- . 
fed ; how can other efledls, remaining in the owner’s houfc, be fold by the 
king’s permiilion? It fhould not be argued, that the fale is valid, becaufe' 
it is made by a perfon not deftituteof authority, the king being lord of all, 
and the text of Menu merely declaring void a contract made by a perfon 
without authority. Cullu^cabhatta expounds “ a perfon ^vithoiit au- 
thority,** a perfon not authorized by the father or by the brethren. 


XI- 

Menu: — A CONTRACT made by a perfon intoxicated or in- 
fane, or grievouHy difordered, or wholly dependent, by 
an infant or a decrepit old man, or by a perfon without 
authority, is utterly null. 

The law ordains, that the king fiiall not caufe the property of another 
to be fold : but he fhall enforce payment of a debt, or the like : and the 
meaning is, that he fhall induce the debtor to difeharge it. 

How can the property of another, received in pawn, be enjoyed as a 
forfeited pledge, with the king’s confent, under the w’ords of the text cited in 
the preceding book (Book I, v, CXX)? and howcan ihegoods of another be 
fold by the king’s direflions, under the authority of another text (Book I, v. 
CXXIl) ? For the goods, though aftually pofiefTed, arc the property of 
another. 


If the debtor do not redeem the pledge at the ftipulalcd time, it is not 
required that the creditor fliould keep the pledge ; for the law fliows, that 
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Ihe debtor’s property in it is forfeited by his negleft. Let the creditor enjoy 
it, or caufe it to be fold, previoufly acquainting the king for the fake 
of refpe6t, or of juftifying the a£V. To this conflrudion there is no objec- 
tion : and if this expofition be propofed, it is admiflible. 

If a time were Ilipulated, the falc of the cfFcdf s, \vith the owner’s con- 
fent, is valid in law. Therefore it is confiftcnt with the reafon of the law, 
that, after the ilipulated period has expired, fufficient effeils fhould be 
attached to provide for the payment of what is due from a perfon who has 
abfeonded, and that they fhould be fold after a reajonahh delay. But there is a 
diflinftion in refpedt to land. 

on property in the foil. 

This earth, created by God, became the %vifc of PRlThiu; and after- 
wards, by marriage and otherwife, became the property of feveral princes. 

xn. 

Ntrajxnha purdna: — Thrice feven times exterminating 
the military tribe, Parasu Ra''ma gave the earth to Casy- 
aPa, as a gratuity for the facriScc of a horfe. 

By conqueft, the earth became the property of theholy Parasu Rama ; 
by gift, the property of the fage Casyapa ; and, committed by him to 
CJbatri^as for the fake of protcdlion, became their proteSive property fuccef- 
fivcly held by powerful conquerors, and not by fubjc(fls cultivating the foil. 

But annual property is acquired by fubjcdls on payment of annual re- 
venue j and the king cannot lawfully give, fell, or difpofc of theland to 
anoihti for that year. Butif the agreement bcinthis form, ** you fhall enjoy 
it for years j” for as many years as tbc property is granted, during fo many 

years the king fiiould never give, fell, or difpofc of it /o Yet if the 

fubjea pny not ilic revenue, the grant, being conilitional, is nnnulled 
by the breed] of tlie conJitioi) ; end tbi king may grant it to another. 

But if na Jgtas! cgrtctKtnt be nta^e, and another perfon, dcrirous of obtain- 


( ) 

ing the land, ftipulatc a greater revenue, it may be granted to him on his ap- 
plication. Here reafoning muft be adduced. For example, the following} 
it muft of ncceffity be affirmed, that the cultivator has not an abfolute proper- 
ty in the land ; otherwife, the cultivator would take the fixth part of the pro- 
duce of unclaimed land, which has been obtained as fuch by another. 

XllL 

Ya''jnya\valcya : — Let the king, receiving unclaimed pro-* 
petty, give half to Brakmanas; but a. learned Bra'bnana 
may keep the whole, for he is lord of all. 

2, And the king fhall receive a fixth part of Unclaimed 
property occupied by any other perfon. 

I? the king himfclf receive unowned property any where fituitcd, let him 
give half to Brdbmanas ; for the word or t^jice hrnhzzc fignifies the 
Br&bmanat as is ftiown by the fubfequent expreffion ** he is lord of all;” 
fince no iwice-born man, except the king and the Brdbnanst krd of all } 
and McKtT declares the dominion of theUngand the prieft over the human 
fpecies (XXIV). A learned Brdbmana, occupying unowned property, may 
keep the whole. But any other thin a Brdbmana or king, occupying unown- 
ed property, muft gix'c a Hxth part to the king; and may take the remainder 
himfclf. 

Must the king, receiving from a fubje£l the fixth part of unclaimed proj 
perty, give half to the prieft f The anfwcr is, unclaimed property denoting a 
thing which has no owner, and, when it is occupied by a private perfon, the 
property by occupancy altering the condition of that thing, the king does not 
in this cafe receive unclaimed property ; therefore half need not be given to 
the prieft. 

Since the word king here denotes lord of the foil } and fince the cultivator^ 
being owner of that land, is Jh far equal to the king ; he would be entitled to 
thefixthpartof the unowned property occupied by him. *Tb: erfser is, the word 
king may be explained lord of the foil to exclude another king ; but a ro)!!! 

property 
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Jjropcrly is fuppbfcd in the ufe of the word ; the cultivator has a fubordinatc 
ufufmdluary property, not a royal property : and Sri^Cr Tseina Terc a^lan- 
ca'ra thinks there may be, in the fame land, property of various kinds, vef-' 
ting in the king, the fubjeft, and fo forth. It ftiould not be objefted, if that 
be the cafe, why cannot the king give the land to another, in the fame year for 
'wbicb revemte is paidf Becaufe a feller or giver may, by fale or gift, annul 
his own property, and inveft another with fimilar property, but cannot create 
property of another nature (for a fale by a fubjeft cannot create property of a* 
nother nature, namely royal property ,*) therefore, ufufrmfluary property being 
raifed by a conditional gift to the fubjcdl, the king cannot again create pro- 
perty in the fame things by a gift to another. 

But whence is it deduced, that fuch property vefts in the cultivator ? 
There is no proof of it. His property is not by occupancy j for, the king 
being a more powerful owner, his occupancy cannot be maintained; it is not 
by fale j for no fale has been made : it is not by gift from the king on condi- 
tion of revenue ; for, were it fo, his property would be equal to the king*s. 

If it be faid, the king, fatisfied with the receipt of revenue, does not op- 
pofe a property by occupancy ; the anfwcr is, in that cafe the property would 
remain, if the hufbandman, not having furrcndcred that land, flay even in a 
dlHaiit country \ and thus the land could not be taken by another perfon. It is 
not fit, that, property being cftablilhcd by occupancy while the king was fatis- 
fied, he Ihould, afterwards becoming diflatisfied, have power to annul the oc- 
cupancy or property ; for occupancy, having created a property, immediately 
ccafcs to be a mere occupancy ; and property cannot be annulled without the 
ofientof the owner. 

So^^E hold, that the fubjeft is invefied with ownerfliip by a gift from the 
king on condition of revenue. If he go clfcwhcrc and revenue be not paid, 
thegift iscanccllcd by the breach of the condition. It fiiould not be objeaed, 
that his htcrefi \n the land would be equal to the king’s ; for the king's affent 
is not gnen in fuch a form. Thus, the king afienting in thefe words, *' let a 
fubordinatc ufufruauary property be held by thee, while my property remains 
in this Und, which belongs to me;** fuch property is created, os is deferibed 

br 
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by the terms of his alTcnt. Nor ftiould it be objedted, that in this cafe property 
is not created* nor is cffedt given to an cxiftent property, but mere po/Teflion as 
of a thing pawned^ This would be inconGilent with the explanation of huiband*. 
man, as given by Ch ande swar A and others ; that is, “ owner of the Geld." 
Nor Ihould it be objcdled ; how can there be property in what is already owned, 
fincc property rcGfts a concurrent property ? Sri' Cr ishna Terca'lan- 
ca'^ra and others hold, that property prevents concurrent property of the 
fame nature only : and, under the text which declares wealth common to the 
hufband and wife, * the wife has property, even while the hufband’s title 
liibGfts. If it be argued, that, in Ihort, property generally prevents a 
concurrent property ; and the text, which declares wealth common to the 
hulband and wife, merely authorizes her fubGitution for the duties of hofpi- 
tality and the like j and the difHcuIty being thus removed, there is not, in 
the cafe fuppofed, any property vefted in fubjeiGs ; then the hulbandman 
would only receive half the produce of the foil, Gnce the king would be en- 
titled to enjoy the proportion, to which the owner of the foil is entitled. If 
It be argued, that, obtaining the land by payment of revenue, as a wife is ob- 
tained by a nuptial gift, be, who raifes produce from his own feed, is enti- 
tled to that produce : even in that cafe, as a thing hypothecated to one perfon 
cannot be alfo hypothecated to another, fo poflcIGon of land, already polTef- 
led by one peribn, cannot properly be given to another. A fpeciGck agree- 
ment Ihould be made, when the land is delivered, that it (hall be enjoyed year 
by year, until a greater revenue be offered by another perfon. 

XIV. 

Menu : — Having afeertained the rates of purchafe and falc, 
the length of the way, the expenfes of food and of condi- 
ments, the charges of fecuring the goods carried, and the 
neat profits of trade, let the king oblige traders to pay 
taxes on their faleahle commodities : 

2. After full confideration, let a king fo levy thofe taxes 
continually in his dominions, that both he and the mer- 
chant may receive a juft compenfation for their feveral a6ls. 
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g. As the leech, the fuckling calf, and the bee, taiid 
their natural food by little and little, thus mull a Idng 
draw from his dominions an annual revenue. 

4. Of cattle, of gems, of gold and filver, added cachyear td 
the capital fiock, a fiftieth part may be taken by the king ; of 
grain, an eighth part, a fixth, or a twelfth. 

5. He may alfo take a fixth part of the clear annual in- 
creafe of trees, flelli-ffleat, honey, clarified butter, perfumes, 
medical fubftances, liquids, flowers, roots, and fruit, 

6. Of gathered leaves, potherbs, grafs, utenfils made with 
leather or cane, earthen pots, and all things made of ftone, 

7. A KING, even though dying -with zuant,--Ta\i^ not receive 
any tax from a Brdhmana, learned in the Vedas, nor fuffer 
fuch a Btdhmana, lefiding in his territories, to be aSlifled 
with hunger! 

8. Of that king, in whole dominion a learned Brdhmana is 
affliSed with hunger, the whole kingdom will in a Ihort 
time be afflifled with famine. 

9. The king, having afeertained his knowledge of feripture 
and good morals, mud allot him a fuitable maintenance, 
and proteEl him on all fides, as a father protefts his own 
fon : 

10. By that religious duty, which fuch a Brdhmana performs 

each day, under the full proteflion of the fovereign, the 
life, wealth, and dominions of his proteftor lhall be great- 
ly increafed. ° 

11. Let the king order a mere trifle to be paid, in the 


name 
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name of the annual tax, by the meaner inhabitants of his 
realm, who fubfift by petty traffick : 

12. By low handicraftsmen, artificers, and fendle men, 
who fupport themfelves by labour, the king may caufe 
work to be done for a day in each month. 

1 3. Let him not cut up his own root by taking no revenue, 
nor the root of other men by excefs of covetoufnefs ; for, 
by cutting up his own root and theirs, he makes both 
himfelf and them wretched. 

Lzt him levy taxes on traders, who fubfift by purchafing commodities 
cheap and vending them at an advanced price. What taxes? to this the 
legiflator replies, having afeertained the rates at which commodities arc pur- 
chafed, and at which they are fold; and having afeertained the profit, with the 
charges of travelling, of fubfiftence, of tranfport, and of fafeguard after im- 
portation; let him levy taxes : that is, let him take the due proportion of 
the fum which remains after defraying all charges. Raghdkakdana ex- 
pounds the terms of the text (yCgacJhhta) tranfport ofgoods to be imported, 
and fafeguard after importation. Let the king fo a6l, that healfo may receive 
benefit out of the profits of trade nabicb remain after defraying charges ; and 
that the merchant may receive juft cornpenfation for his labours. 


XV. 

Para'sara; — Let the king gather blofTom after bloflbm, like 
the florift in the garden, and not extirpate the plant, like 
a burner of charcoal. 

As the florift in the garden plucks blofibms fucceftivcly put forth, and 
docs not eradicate the flowering Ihrub; fo fiiould the king, drawing re- 
venue from his fubjc£ls, take the fixlh part of the aflual produce : but 
the maker of charcoil, extirpating the tree, burns the whole plant; let 
not the king fo treat his fubjedls. 

Ma'd’wava. 

XVV 
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XVI. 

. The Mahdbhdrata .-—Let the king gently draw revtnue from 
his dominions, as the leech takes its natural food by little 
and little. 


The fiftieth part, and other proportions of the profit gained by com- 
merce, inull be underfiood generally of all profit ; for no diftinflionis men* 
tioned* 


xvn. 

VrThaspati ; — Giving a fixth part to the king, a twenty 
firft part to deities, and a thirtieth part to priefts, a man 
offends not by applying himfelf to agriculture. 

From the concurrence of this text, and no diftmflion being mentioned, 
this very rule muft apply to the receipt of a part of the gain in all cafes : and 
Ma'd’hava places the text of Menu under the title of revenue in general, 

** Of grain, an eighth part, a fixth, or a twelfth :** Tiw rates, prima- 
ry and fecondary, for the difference of circumftanccs. Confcquently, a grea- 
ter rc\'cnue is permitted in the exigence of diftrefs. But never fhall any tax 
be received from a Brdbmana learned in the Vedaj (XIV 7). Shall not the 
king prevent his cultivating land ; and thus there will be no revenue to 
receive from him? The text deeWres it infamous, that fuch a Brdbmana 
fhould be afHidcd with hunger (XIV 8), Therefore the king fhould af- 
fign a fuitablc maintenance to a learned Brdhnana^ who has not a mainte- 
nance already allotted to him. To confirm this, Menu himfelf adds; 
** the king, having afeertained his knowledge of feripture and good morals, 
mufl allot him a fuitable milutentncc that Is, fuch a maintenance as may 
exempt him from falling into contempt. Do not the fubjefls pay a fixth 
part as a token of refpea becaufc the king proteSs them ? And, if the 
Urji-jrj lamed in the Vllit pay not a fixth part, fhall not the king pro- 
teQhim? To thofe arhoentcruinthti doubt, the fage replies) " the king 
mufl ptotea him on all lidcs," from thieves and others, not in « ords mere- 
ly, but Btih txtrtiJi c/ mind and body, as a ftiiher prettHt hii fon. 


To 
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To the doubt abovementioned, founded on the miftaken notion that Aich 
a 'Brahmana does not give a fixth part, is it not anfwered, that he, who 
raifes produce, or buys and fells things, gives a part of them ; and, as 
the Brdhmana^ learned in the Vkias^ acquires merit, of which he gives a part, 
he alfo muft neceflarily be protected by the king? 

XVIII. 

The divine Ca'lidasa: — ^The wealth of prinCes, collefled 
from the four orders of their fubje£ls, is perifhabie ; but 
pious men give us a fixth part of the fruits of their piety ; 
fruits, which will never perilh * 

How does it follow, that Brdhmanas learned in the Vidas give the lixth 
part required by the text of VrT iaspati ’ The text cannot be well ex- 
plained by the gift of a part of the fruits of piety ; for that is inconfiftcnt 
with the concurrent gift of a part to deities and pnefts Some refer the 
text (XVff) to others than a Brdbmana ; hut that is not the opinion of 
Ma D*HAVA ; for immediately after that text, he mentions the modem which 
agriculture may be praclifed by a Brabmanay and quotes a text of Menu 
concerning the pradlice of hufbandry by CJhatriyas and others. The diffi- 
culty may be thus briefly reconciled; if ^ Brdbmaaa learned m the Vidas, 
for his own juftification, voluntarily pay revenue, let the king, receiving it, 
appropriate it to the ufc of deities and priefls ; but, if he pay it not fponta- 
ncoufly, the king mufl not demand it. 

The fixth part is explained by Ma'^dhava, one part in fix. By parity 
of reafoning the rule is the fame in rcfpefl of the thirtieth part, 

XIX. 

Menu : — A sixth part of the reward for virtuous deeds, per- 
formed by the whole people, belongs to the king, who 
protefls them ; but, if he protefl them not, a fixth part 
of their iniquity lights on him. 


* Samtatj, p. 41, Calcutta edition 
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Under this text, which includes all claffcs, the king, who protcSs his 
fubjefls, receives a fixth part of the reward for virtuous deeds performed by 
them, although they alfo pay revenue. What parity is there in comparifon 
with the Brdhmam learned in the Vidas, fince the people at large give part 
both of the svealth and merit acquired by them ? It mull be underflood, 
that the contribution is equal, or even greater, fmee a virtuous Brabmara 
learned in the Vedas, acquiring great merit, gives a part of a great reward 
yer many virtuous deeds. KSrotriya, or Brahmaaa lettmed in the Vidas, is 
thus deferibed ; 


XX. 

De'vala; — A PRIEST, who has ftudied one'saif/id of the Ve- 
da, or on^'sdc’hd with the law of facrifice, or tvith the 
fix angas or bodies of learning, and who performs the 
fix preferibed a£ls, is named Srolri-ja learned in law. 

The fix angat, or bodies of learning, zxe'sicjkd, calfa, syacaraaa, ei'iart- 
das,jy6tifb, and rtiraili*. The preferibed aEls are declared m the following text. 

XXI. 

Menu: — Reading the Ve'das, and teaching otherf to read 
them, facrificing, and affilling othets to facrifice, giving to 
the poor, if themffves have enough, and accepting gifts from 
the virtuous, if themfehes are poor, are the fix preferibed a£ls 
of the firft bom clafs. 

Let it not be fuppored, that an ignorant Brdbrtaaa is not to be refpec- 
ted; for Meku, premifing, that a king, though in the gteatefl dirtrefs, 
tliould not proioke Brainar.as to anger, declares the danger of provoking 
c%cn ail ij;norant 


XXII. 


Mmu:- 


-A Brdhmana, whetlicr learned or ignorant, is a 
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powerful divinity; even as fire is a powerful divinity, whe- 
ther confecrated or popular. 

' “ Let the kmg order a mere trifle to be paid *’ (XiV 1 1) by the meaner 
inhabitants of his realm (inferior in rank to the pricft), who fubfift by cul- 
tivation and other modes before mentioned, or by handicraft and the like 
not previoufly mentioned. Another contribution from handicrafifmcn and 
artificers is mentioned in the fubfequent text (XIV la). Thus feme ex- 
pound the text (XIV ri). But in fa< 5 b the term, ufed in the text, intends 
petty traffick and the profefTion of a finger and the like. In the fubfequent 
text labourers, fuch as thalchers of houfes and others, and artificers fub- 
fifling fay work in cane and wood, ^are intended: as a diftinftion might be 
fuppofed between perfons fubfifting by labour or handicraft only, and perfons 
fubfifting by the fale of the produce of their labour, both arc mentioned ; but 
in fadfc the terms are iynonymous in the difiionary of Amera. “Bythcfe 
and by fervile men, the king may caufc work to be dons for a day in 
each month/’ employing handicraftfmen and artificers in thatching houfes, 
and in working on cane and wood, and employ^ng^5‘;^i‘/4J• on fervile la- 
bour. It is nccefl*ary they fiiould contribute revenue: to lighten the labour, 
they may pay to the king an equivalent out of wealth gained clfcwhcrc, and 
the king may hire others for the labour required. Thus, if the attendance 
of a multitude of artificers be inconvenient from the magnitude of the 
kingdom, he may levy taxes equal to the value of labour for twelve days 
in the year. , 

1'he king may levy taxes at fuch rates ; and ihefe rates arc direfted by 
ihc law in times void of diflrefs j therefore he may not cxa6l a greater re- 
venue: but the prohibition againft receiving any tax from a learned 
Brabmjna, even in times of difirefs (XIV 7), implies, that a greater re- 
venue may be received from others in fuch times. Let him not make 
hirnfclf -wretched in the apprehenfion of tranfgrcfling the law, nor antici- 
pating diflrefs, or providing for his oivi\ gratifications, or defirous of amaf- 
fing wealth, make his fubjedb wretched (XIV 13). Let him not cut up his 
own root, that is, his life. By taking no rrcenue ; nor the root of others by excefs 
ofeovetournefs : fuch is the conflru£lioa of the text. The king IliouU pre- 
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fcn'chimfclf for tlic benefit of others ; for he himfclf protcdls others ; and, if 
he pcrifli, others would not be protefled. On this cxpofition, the receipt of 
greater revenue is improper; but in times of diflrefs a greater revenue may 
be taken. Diftrefs not being perpetual, if a fjxth part of the crop have 
been llipulatcd at the time of granting the land to the cultivator, no diftrefs 
then exifting, fhould diftrefs afterwards arife, it is fit, that a greater reve- 
nue fhould be exacted, notwithftanding that ftipulation. Such is the in- 
duflion of common fenfe. 


xxin. 

Menu: — A military king, who takes even a fourth part of 
iht crops of his realm at a time of urgent neceffity, as of 
iuar or invafiorit and protefts his people to the utmoft of 
his power, commits no fm. 

From the circumftances of the times, if confidence cannot be placed in 
the fubjeft, the value of a fixth part, or other proportion of tht cropt 
how afeertained, may be taken, whether the a£lual produce be more or lefs 
than was efiimated : this method is authorized by fettled ufage, and is in- 
dicated by the text. 

Others hold, that the king has no properly in the foil, nor power to 
difpofe of the fubjeft’s abode, becaufe all have a right m the foil ; fines 
the earth was created for the fupport of living animals, as expreffed in the 
Sri Bhagavatai “ ^he 'Earthy which God created for the abode of living 
creatures;” and becaufe Menu has mly declared, that the fubjedls ftiall be 
protected by the king. 


XXIV. 

Menu ; — Since the lord of created beings, having formed 
herds and flocks, intruded them to the care of the Vaijya, 
while he intruded the whole human fpecies to the Brdh- 
■mana and the ri^al CJhatriya. 

Were it fo, tvoiild i( not be uncertain how many fubjeAs (hall be pro- 



{ 73 ) 

tcfled by what king ? To this they reply, that each king lhall protccl the 
inhabitants of that country, -whereof the inhabitants can be exempted from 
the dominion of every other perfon. 

But, in faB, without property in the foil, there can be no certain rule 
for the proteBion of the fubjcds. Let it not be faid, that the rule above- 
inentioned fufHces ; namely, that the fubjeBs are'to be proteded in fuch an 
extent of country as can be withdrawn from the dominion of another; for, 
ftiould the pofiibility of excluding another authority be received as naturally 
included in the definition, a powerful king, who from tendernefs omitted 
to feize another realm, would be criminal in not proteding the fubjeds of 
thatjrealm; fince he is able to poflefs himlelf of it. Nor fhould it be ar- 
gued, that the rule.direds the protedion of fubjeds in that country, from 
■which other authority is adually excluded ; for, other authority any how 
fubfifiing therein, it might he fuppofed that the king was not bound to pro- 
ted the inhabitants of his own realm, fo long as that authority was not ex- 
terminated. 

If it be alked, what is the rule on your opinion ? And if it be argued, 
that the pofitive necefiity of fuppofing a proprietary right, and the confequent 
obligation on the king to protefl the inhabitants of that country, of which 
he is proprietor, fhould not be alfirmed, becaufe fuch property is not deduced 
from pofitive precept ; the exclufion of every otherauthority is 

naturally implied ; and it is pofitively required, that there be *' a right of pro- 
perty co-ordinate with the non-exiftcnce of a determination not to exclude 
other authority.*’ It Ihould not be argued, that the obligation of proteding 
the fubjed need only be fuppofed, for it is troublcfomc to efiablifh another 
proprietary right. A king’s gift of his realm is mentioned in the 
and in other works C“ he gave his ancient dominions to the performer of tlie 
facrificc:”) confequently a real owncrfiiip is veiled in the king. It fiiould 
not be faid, the gift, in the inftance quoted from the Pz/mW, means a gift 
of the revenue payable by the fubjeds of his ancient dominions. The gift 

could not take immediate effed; for the king’s property has no foundation 
to reft on, fince the revenue is not yet paid. Nor Ihould it be faid, the pro- 
perty will arife at a future time, from the paft exiftence of the ad of ■ ^ 
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ing, which has only a momentary duration, * aS In the cafe of acorrody, 
where a future property is created. A gift of land by the king is mentioned 
in a text of Ya'jnyawalcya (Ch. IV, v. XXXlVjj and lord of the 
earth [mchipati) and fimilar regal titles are mentioned. 

Is the earth unowned, if the king have no property in it ? If it be alleged, 
that the foil is not unowned, dnee the fubjeA has property by occupancy; it 
is afked, cannot the king occupy land ? The king may alfo have property in 
the land by occupancy. Therefore the right, both of the king and the 
fubjeft, in the foil, is proved upon the concurrent opinions of Chandes- 
Wara, Sri* Crishna Terca'lanca^ra, and many other authors. 

Property muftbc diferimmated by occupancy ; thus, if another invade 
the land occupied by fubjc61;s, the king oppofes him; and landis occupied 
by fubjedls with the king’s confent. Kings were created by God to decide 
the various contefts between fabje<51s concerning occupancy and the like, and 
to maintain juft proceedings a therefore the king, as lord of his fubjedls^ 
3s called lord of men ( ), By his own power, the king prevents o- 
thers from feizing theland over which he has dominion ; by his own power, 
he legally feizes the land over which others reign : therefore he is not fubor- 
dinatc to the fubjcfl. 

Ir a potent fubjeft be able, independent of the king, to refift invaders 
and even to feize the lands of others ; ftiall Itis property be deemed indepen- 
dent of the king ? No; for ihatfubicaought tobepunilhedby the king, if 
hctranfgrefsthclawibut, ifthe fovereign be not able to inflidl punilhment 
on him, even he is king. 

Any king, who pays tribute toa foreign prince, is ncvcrthelcfs a king, if 
lie do not furrender his regal power. But a perfon, who receives a village 
from the king, undertaking to pay the revenue of it in the cxpedlation of be- 
nefit to himfclf, is an intermediate owner between the king and the fubjc£t. 

Till, carlh therefore is the cow which g ranisevery Ivifli; flis affords 

• Tbii to fMlofo,-htal rctfool.. „ itc 
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property of a hundred various kinds (inferiotir, If the owner need the afient of 
another proprietor j fuperiour, if his right precede afient j) while flic deludes a 
hundred owners, like a deceivingharlot, with the illufion of falfe enjoyment: 

TOR, IN TRUTH, THERE IS NO OTHER LORD OF THIS EARTH BUT ONE, 
THE SUPREME GOD. 

The fubjedl’s property in the foil is weaker than the king’s, for the fub- 
jeft is weaker than the king i but it is founded on the rcafon of the law, and on 
fettled ufage: therefore the land of one fubjcdl ought hot to be fold by the 
king to another. But how can this lale be falc without oivnerihip, fince the 
king is owner of the land, as well as the fubjefl ? It fliould not be affirtned, 
that the fale, nlade by one who holds not fuch properly as is conveyed by the 
fale, is fale without ownerfhip; for this is inconfiflent with the opinion of 
thole, who contend for a property in the fubjefl dependent on a grant from 
the king. Thus, according tp that opinion, the fubjedt's property is founded 
on a grant from the king, as fuperiour lord. But what difference is there, in 
theeffedtof a gift or fale? According to the opinion, wherein it is contended, 
that thefubjedt’s property depends on (he gift of (he king, fo long as the 
inferiour property is not granted, the land has only one ot\ner: afterwards, 
a double property arifing, an owner may annul his own property, but not 
the property of another perfon ; elfc, why could not the fubjedt annul the 
king’s property by felling his own land? Accordingly, the fpccifick aflent 
of the owner being the caufe of annulling property of the fame nature, the 
king cannot annul an inferiour property ; and this very maxim may be 
maintained on the opinion even of thole who contend for a property by oc- 
cupancy, on the authority of the (ext which defenbes the earth as the abode 
of living creatures. According to this opinion, wherein property by occu- 
pancy is maintained, if any fubjeft, occupying land, after fometime goto 
a diflant country without furrcndcring ihc land, can no other perfon take the 
land i fmee, w ithout his furrender of if, his property is not annulled ? The 
meaning of the text, which defenbes the earth as the abode of living crea- 
tures, is pofitivcly this ; the property is his, whoufes the land, where he rc- 
fidcs, and ^Yhile he ufes it ; and thus, when land belonging to any perfon is 
fold by the king, it is a fale tvithout ownerihip. 


XXV. 



XXV. 

Catya'yana; — Let the judge declare void a fale without 
ownerlhip, and a gift or pledge unauthorized by the 
owner. 

It muft be underllood from the proximity of the terras, that the gift or 
pledge IS made by one, who is not owner of the thing. Or the fuffix is 
omitted for the fake of the metre. “ Declare void that is, the buyer ha\ - 
ing received back the price, the owner recovers his chattel. 

XXVI. 

Na'reda: — The owner, finding a thing which had been 
fold by a ftranger, lhall recover it. 

“ Finding j” the term is fo explained in the RelnScara. 

The owner Ihall recover his own property fold by a ftranger, or one, 
who IS not owner of it : blame is imputable to the buyer ; it is imputable to 
himbecaufe he bought not publickly, hut bought the chattel without acquainting 
the king or his officers (XXXVII). If it had been ftolen by a thief, he muft 
reftorcthe chattel, rf the tbiefbenot found> aswillbefubfequcntly noticed, 

XXVII. 

Menu : — A gift or fale, thus made by any other than the 
true owner, mud, by a fettled rule, be confidered, inju- 
dicial proceedings, as not made. 

How is It called a fale, for the word ** fale” implies the adt of annulling 
former property upon the receipt of a confidcration i now the former pro- 
perty cannot be annulled by the adl of a ftranger ? The word “ fale" is 
hctcemplojed m a fccondary fenfe, denoting the delivery of a thing, with 
the previous receipt of a confidcration. 

But feme argue, that fale is the adl of alfentlng to the annulling of for*- 
trtr properly, with the preuous receipt of a confidcration; and c\cn gift is 

the 
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the affcnting to the annulling of former property, but without the receipt of 
a confideration : and this, they hold to be the fenfe of the verbs fell and give. 
Thus, by the authority of the law, in the cafe of a perfeft gift or fale, the 
property of the former owner is annulled by his aflenting to the annulling of 
it: but, in the prefent cafe, thefoimerproperty is not annulled, though fuch 
aJTent be given, but ghsn by a Jlfanger; for a ftranger’s aflent cannot annul 
property; on the contrary, the giver, or feller, fhall bepuniflied. The own* 
er*s aflent to the annulling of his own property is the caufe of his property 
being annulled j and i6/> aflenting to another*s property is the caufe of a- 
nothcr’s property j not generally any affent to the annulling of former pro- 
perty, and any affent to the railing ofa property in another : for the caufc and 
effefl would be interchangeable. Thus, on that opinion, the gift or falc is 
truly the caufe of annulling a property and invefting another with it : 
hecaufe gift is the affenting to veil a property in another, thereby previoujly an- 
nulling a former property ; and falc is the fame, but with the previous receipt 
of a coniideration. 

This opinion is contradifted, becaufe it would be inconfiUcnt with the 
text ; a gift or fale, thus made, muff be confidered as not made ” (XXVil). 
When a gift or fale fubfifts, though the affent was given by a ftranger, how is 
it confidered as not made? With reference to thisqucftion, authors write, that 
gift is a relinquifliment producing the effe^ of veiling property in another 
after annulling one's own property. fj 

r*. 

Ii; the gift of another’s goods, there is not fuch a relation between caufe 
and effefl, as can produce a real gift : nor does the law exprefs, that fruit is 
obtained by the gift of one's own property; for *' his own ” is not fpecified 
in the text, “ he, who gives land, obtains land.** It therefore follows, that 
"not made” (XXVII) may be explained, fimilar to or/r/e not made, 
in as much as it produces no fruit. Another expoCuon will be mentioned 
in the fifth book on inheritance, lltc conjunflive particle, in the text of 
Ca tvaVana (XXV), is employed to comprehend things not mentioned, 
namely barter and the reft. Confequcntly the fenfe in efirdl is, * by the affent 
of one, %vho is not owner, another has neither right of property nor of 
poffeffion,’ 


0 


What 
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^VHAT is the rule, if the land of afubjc£lbe fold by the king? Why dots 
the king fell it ? Does he fell it by an aft of violence, or to recover an a- 
mercement or the like? In the firft cafe, it is null (X) { and, according to 
the opinion of thofe who hold, that the king, and not the fubjefl, has pro- 
perty in thefoil, there is no Die in the cafe fuppofed; for there is no former 
owner but the king; and the king, felling the land, does not relinquifix 
his own right : therefore, to give pofiefTion to another occupant, and to re- 
move the former occupant after Dtisfying him, fome confideration muft be 
given; if he, being fatisfied, accept it, in that cafe there is nodifpute; 
but if he refufe it, polTeflion, given to one, of fl thing already pofielTed by 
another, is invalid, like the hypothecation of a thing which was already 
hypothecated to another perfon. 


XXVIU. 

Ya'jnyawalcya: — In all cqntefted matters, the latefl 

a6l fhall prevail; but, in the cafe of a pledge, a gift, or 
a fale, the prior contrafl has the greateft force. 

It Ihould not be argued on the fuperiour force of the carlicft contract as 
thus ordained by Ya'jnyaw a tCYA,that it may be true of pledges; but the 
fuperiour force of the latefl aft fliould be affirmed in this cafe, Thepanty of 
this cafe and of the cafe of a pledge isrcafonable: oiherwifc, why fhould not 
the king daily grant the fame land to various fubjefts ? Nor can this ob- 
jeftion be reconciled to the law. This feparate head of judicial procedure 
being adopted,* becaufc the delivery of land by the king to the fubjeft is 
not included under the head ofcontclls on boundaries, the law of pledges 
muft be extended to it, by parity of reafonmg. Or it maybe anfwcrcd, fuch 
a bad cxpoftiion ffiould not be admitted. Every forcible aft is void .* but 
if force be not employed in this calc, tbeaU h valid; for every man has le- 
gal capacity for a gift or falc ofhis own property. But it would follow, 
Bccoiding 10 the opinion mentioned, that the feeming Die of the fubjeft’s 
land by ibc kingi3\*ahd: the fubjeft therefore docs not receive its price ; it 
IS rcctivcd bj- the bing in Li, czi-n n^kt; and in that cafe, an amercement i» 
not iceovertd from tl>e fubjeS lyafj, eft.-j; and the King incurs a taint 
cf Cn. Cut, on the otlicr opinion, a file forcihlj’ made by the king is void. 

In 
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In the lecond cafe f w/jere lani is fold to makegood an amercetneht oY the like 
according to the opinion, wherein the king*s foie property is maintairied/ 
the amercement is not recovered ; as has been already mentioned. Accord-* 
ing to the other opinion, there is no ekprefs ordinance for the fale of land 
belonging to fubjcfis, who are milTing, after the period for the recovery of 
^hat is due from them is pafTid; but the reafon of the law authorizes the fale, 
lince an amercement or the like could not otherWife be recovered: therefore 
the king fiiould afterwards compel the owner to confent. But, if the owner 
be prefent, the fale fhould be made xvith his conient/ or, if he withhold his 
confent, then other punifhment is proper: but, fince puniihmenl cannot be 
inflidled on abfent perfons, it is fit their property Ihould be fold. When 
the fale has been completed by the king, and the fubjefl immediately attends, 
bringing the amount due from him; then indeed the fale mdde by the king is 
void, for the owner’s property is not forfeited. The king cannot forcibly 
compel him to admit the faky faying j ** this property has been delivered by 
me to fuch a perfon j thou mud therefore confirm the fale^forl will not 
accept the amount.” But, if the owner do not then attend, this fale afumes 
the form ofa punidiment for his offence. Elfe, inflifting other puniihment 
let the king releafe his property. Thus fbme expound the law. It is de- 
clared more fully under the tide of contefts on boundaries. To enlarge in 
this place would be fuperfluous. 

It has been faid, that the buyer {hall receive back the price paid, and the 
owner fhall recover his property ; (hall the owner repay the price? 

XXIX. 

YAjNyAWALCYA; — jMycr is juftified by producing the 
feller : the owner recovers his property, the king receive^ 
a fine, and the buyer receives back the price, from him, 
by whom the thing was. fold. 

The text has been already expounded in the firfl book oil loans and p^y- 
xnent (Book I, Ch. II, See. Ill, Art. III). 

According to the opinion of "SuEArA'Ni/ the buyer is juftified by 
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producing the feller j and the owner recovers, or obtains pofieffion of, his 
own property. According to Va*chespati bhatta'cha'rya, he rcco« 
vers the right of property. A thief having acquired a properly by occu- 
pancy, the owner’s property has been annulled, but is now revived under 
the authority of the textj " the owner recovers his property." 

From whom does the king receive a fine? From the perfon fubfequently 
mentioned, namely him, by whom the thing was foldj and the buyer 
receives back the price from the lame. The property in the thing 
is revived, like property annulled by the femblance of a gift. 

This text being placed under the title of falc without owncrfhip, and 
the exprefiion, the owner recovers his property,’’ not being otherwife 
pertinent, the text muft be underllood as intending fale without owner- 
fhip. 


XXX. 

Vrihasfati; — When the felier has been made appear, 
and, has been condemned in the law fuit, let the judge 
caufe him to pay the price to the buyer, and a fine to the 
king ; and rellore the property to its owner. 

WiiEH he has been condemned in the law fuit, fwhen it is proved, that he 
fold the thing, and was not the owner ;) he (liall be compelled to repay 
the price &c. not, upon a fimple affetlion. 

Here, payment of the price to the buyer being required, what price 
fhall be paid? The price aflually received; or the prefent value of the 
thing? 


XXXI. 

NAKnoA;— J.v a cafe of fafe without ownerlliip, the feller 
mull rellore tlie thing to the owner ; and pay to tire pur- 
chafer the price for which it was fold, and a fine to the 
King, as direfled by law. 
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This contradi6ls th« childidi fuppofltion, that the buyer is entitled to 
the thing; and the owner, to the price only; for the fale is void. ** The 
price for which it was fold the price agreed on at the time of the Talc 
and received by the feller. If any pcrfon fteal and fell a cow, and after- 
wards the owner, feeing the cow, claim her; when the price is to be repaid 
to the buyer, that very price iball be recovered, though th^ value may have 
been dimininied by the cow being worn by age : ihall not the price be 
therefore recovered, even though the cow have died, if the purchafe be 
proved by evidence ; for the buyer has a right to the price, fince it was 
a fale without ownerfliip? It may be fo; but this diftindlion, founded on 
the reafon of the law, is juftly inferred ; if the cow become ufelefs by age, 
ftill the real owner muft receive that very cow, and the buyer receive the. 
price be paid; but if the cow become ufelefs, through the buyer's fault, 
from want of food, or from excels of labour, the buyer muft receive lefs 
than the price, and the difference muft be paid to the owner of the cow : it 
is not the feller’s gain. If the cow have died by mere accident, the recovery 
of the price is the buyer’s gain, and the owner lhall not obtain a cow from 
the buyer ; for his cow is lofl to him, and the law does not /liow that any 
equivalent fhall be given. This is pertinent on the opinion of ''Su^lapa^ni. 

Bui fa^e wiriiotrf ownen^irp is iviih difHcuhy on the opinion of 

thole, who allcrt, that a thief has property in the thing llolen ; for, acconiirig, 
to that opinion^ a thief has owncrlhip. It is thus reconciled: the thiefs own- 
crfhip ceafing when the cow is recognized by the real owner, it then becomes 
fale without ownerfhip. If it be fo, is not every fale a fale without owner- 
/hip ? For all fellers, by the a£l of felling, become non-owners ; fincc per- 
petual ownerfhip, even after alienation, is no where admitted. Nor fhouldit 
be argued, that “ owner” may be here underllood in the triple fenleof ac- 
tual owner, of him who annuls that ownerfhip by fale or the like, and of 
Jiim who was nor prcvioully the owner: for property is annulled by a file 
made even by a thief. To the qucllton thus propofed, the anfwer is. No; 
for there is no difficulty in fuppofing an owner different from a thief to be 
poCiively intended by the word '^owmer,** in the cxprclfion file without owm- 
erfhip, cr JaU by one icho it net the (ra,ner. Of what ufe is this fuppofition ? 
For the difficulty may be removed by not admitting the thief's owncrfliip : 

, W and 
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and the objedlion is anCwered by aflting ; how can properly arife without 
acquifition by an owner ? The following text fliows that property does veil 
in a thief. 


XXXII. 

Na^reda and the F'^Jhmt-dher1n6ttera'.--“^‘W^l^■'^ Is acquired by 
fervile attendance, gaming, theft or the like, or by difguifcj 
robbery, or fraud, all that is called property. 

Former owner or poffejfor^ in a text which will be quoted from Vr ihas- 
tATi (XXXIII), muft have fome meaning: but, if thieves have not own- 
trfhip, the word “ former” would be unmeaning, fincc there would be no- 
thing to which it could be oppofed. Accordingly, if a perfon, having 
bought at a high price effedls ftolen, is diflatisficd wth his purchaje ; and, af- 
ter the period Hniiled by law for therefcljjioyxoj furchafy difcovering, that this 
falc, having been made by a Aranger, is void, wiflies to return the thing; it 
is not to be returned, even though the owner of the thing, who had not dif- 
pofed of it, be dead. Such is the rule laid down by Va chespati uiiat- 
TA^ciiiCRYA. According to his opinion, if a cow, which had been ftolcn 
nnd fold, die, it is lofl to the buyer ; for it is ihc lofs of a thing poirelTed by 
liim as property: therefore, in that cafe, lie fliall receive the price from the 
fUcr^ on delivering an equivalent ts tbs former owner ; and, in the cafe of a 
thing ftolcn, the former owner receives an equivalent, under the authority of 
the law, if the original thing be loft. 

But, according to the opinion of Su lapa Ni, property, in the text of 
KaVcda (XXX 11), intends the power of difpofing of the thing at plcafurc; 
and the word “ former” is employed in the text of Vr iiiaspati, in op- 
ponUon to the thief and the buyer, who arc fccondary owners, in as mucli 
as they perform afls of owncrfliip. It is a bad rule, in the cafe ofelfedls ftolcn 
and fold, that a buyer, difcovering thcihcfr and dcfiring to return thceircdls, 
niay not return them. Thus a buyer difcovering the tlicft, and dcfiring to 
jcftoic the tfiVQs, butfoibidJcn by the king or the arbitrators, keeps the cf- 
feOsin! returns to liishourc; after fome days, t!ic owner comes and claims 
the cTcns, and tlic thief, who had chndeftmely fold them, is dead in this 

mfe 
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cafe the cSefls arc the former owners, and the buyer, though not in fault* 
^\ ould be a lofer by reftoring the effedls without receiving the full price. He 
docs not incur blame, wherefore he fliould lofe half the price, as in the calc 
even of a thing publickly bought ; for, on difeoveringthe theft, he was wil* 
ling to return the efFsds. 

Some hold, that there is no difliculty, if the producing of the feller 
(XXIX) bs explained difeovering the theft of the feller, that is, making it 
known to the king’s officers, or to arbitrators or the like. Therefore, in 
this cafe, the buyer, informing the king that the feller is a thief, may re- 
cover the price. No difference refults from the two opinions : but, the text 
of Na^reda being the foie ground for admitting property, the prac- 
tice, exhibited in explaining the opinion maintained by Va^chespati' 
Bhattaciia'rya is bad. ^ Is there not a difference in the refult of thefc 
opinions j fince, according to '‘Su'eapaVi, it is not the buyer’s lofs, if 
the cow, which had been ftolen and fold, die j for it is not the accidental 
lofs of what was poffefled by him as properly : but, according to Va^ches- 
PATi diiatta'cka^rya, it is the buyer’s lofs; for it is the lofs of what 
was poffefled by him as property ? No; for, the lale being null, becaufc 
it was a fale without ownerfliip, it is fit, even on the opinion of V arches- 
PATi biiatta'cha'rya, that the lofs fiionld fall on the thief. Confequent- 
ly, the cow being dead, there is no prefent opportunity of invefligating the 
property; but, the price not being loft by the fame accident, the buyer has a 
right to it. According to the opinion of Va'chespati dhatta'ciia rya, 
if the price of the thing fold be fortuitoufly lofl, and it afterwards appear 
to have been a fale without ownerfliip, is it not improper to inveftigate the 
property and require conpenfation, fince the money is loll ? Even accord- 
ing to^thc opinion of ^Su'lapa'ki, is not the thief unaccountable, fince it 
was lofl, while ii^i'/ belonged to the buyer? and, in a fimilar cafe, if the 
cow be li\ing, fliall flie not be received back by the thief, fince the fale is 
void, being made without ownerfliip? If a thing, bailed to an artifl, and 
not reflored by him, be lofl by accident, it is the owner’s lofs; for there 
is no fault in the artifl. : but if it be loft after the flipulated period for re- 
fairing it &c, it is the ariift’s lofs; for his exceeding the flipulated 
time is a fault (Chapter I, v, LIII). So the thief, committing a crime by 

felling 
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felling the goods of another, mud repay the price even though the goods be 
loft : but, if they were bought with previous knowledge of the tlieft, the 
price of thofe goods, fliould they be loft by accident, is not to be repaid ; for 
both are criminal. Even in the caleof the death of a cow, which had been 
ftolen and fold, the owner fliall recover an equivalent from the thief; for he is 
criminal, as an artift, who exceeds the ftipulated time, is faulty. If it be 
faid, the thief is criminal in regard to the owner, becaufe he may be thus 
accufed; “wherefore has my cow been delivered to another?” But how 
is he criminal in regard to the bujer, to whom he delivered the cow ; for lie 
made a contraft, receiving the price on the delivery of the thing? Even the 
buyer can arraign him. For example : ** he is difhoneft in having taken my 
“ money, giving me another’s property, which cannot long remain, and 
«* which is therefore unfit for my intended ufes : why did he not keep it 
•* at home ?** 

This opinion (hould be received as the fettled rule.* the fcveral opinions, 
previoufly noticed, were mentioned for the fake of illuftration. To en- 
large would be fupcrfiuotis. 
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SECTION II. 

ON THE PRODUCTION OF THE SELLER AND JUSTIFICATION OP 
.THE BUTEK. 

XXXIII. 

Vrihaspati: — When the former pofTefTor fhall come and 
prove his property in the thing bought, let . the purchafer 
produce the feller ; for thus may he clear himfelf. 

The Retndcara explains “ the former poirefTor, ” the perfon who 
was owner of the thing before the theft, or who had power to dtfpofe of it at 
plcafure •. “the principal *’ here iignifies the feller. The legiflator means 
the principal in the fale. 


XXXIV. 

Ya'jnyawalcva: — He, who haspurchafed the goods of ano^ 
thtr which had been loft or ftolen, mull, when acaijed by the 
owner, caufe the thief, or other perfon who fold them, to be 
apprehended: but, if drcttOTyiatifej o/" time or place prevent 
his apprehenfion, the buyer mull himfelf reftore the goods. 

He, who has acquired, or obtained bp purchafe or the like, thegoodsof 
another ioft and feizcd or ftolen, being accnfid by the original oivner (this 
Ihould be fupplied in the text), muft caulc the man, who Hole them, in other 
words, the man who fold them, to be apprehended by the king’s officers. 
He mull caufe him to be feizcd. But if he cannot caufe him to be apprehend- 
ed, being prevented by circumftances of “ time or place,” that is by the death 
orabfeonding of the feller, or the like; in that cafe, the buyer muft himfelt 
reftore the goods, when the owner's property in them is proved. Such is the 
expolition approved by Ghxnde^swara. “Caufe to be apprehended 
V exp' 
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explained by feme, Ciow«r^«/n/eiw/; for the verb rake.ds ufedinthe 
fenfe of know. 

The goods mufl be thus reftored, without receiving taei the price, if the 
purchafe was privately made ; but not fo, if the purchafe was openly made. 

XXXV. 

Ca'tva'yana; — ^E iTilER let a man make an open purchafe ire 
an affemlly of people, or let him produce the feller ; but let 
time be given him for the produftion of the feller accord- 
ing to the number of yojanas. 

B. Having offered to produce the feller, if he aftenvards 
tender proof of a fair fale, let the judge require the produc- 
tion of the feller; there is no ufe of fuch proof of a fair 
fale by the defendant, who frjl offered another jujlification, 

Bv proving an open purchafe, or by producing the feller, let the buyer 
vindicate his innocence. 

ChandeWara. 

CoNSEQuEHTLy thc alternative of an open purchafe and produdlion oF 
Ihc feller denotes mutual oppoliuon. It follows, that the fame exemption from 
malung good tliccficfts hlmfcIF, which the buyer obtains by producing* the 
feller, is alfo cllTjui in the cafe of an open purchafe. Let him prove his 
innocence, and therefore be exempt from pcnaUics. 

“ An open purchafe j" a purchafe known to arbitrators and to thc king’s 
on.ceii. ** Let lime be given him for the produSion ifthcfcl- 

ler rcfi !e In a diflant country, he cannot be produced at thc inrtant ; let lime 
\ t allowed for that purpofc, and let thc recovery of thc thing be fo long dc- 
fr/reJ “ According to ilic number In fo much time be given, 

3S IS requinic to invcl. going and returning, fo wjny yoJaniXT, as is the 
didinrc to thc fcllrr's rendestcc. 
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. ItXviNG ofFered to produce the feller, (XXXV 2) i the buyer, 
Wlien’firftaccufcd, having faid, •• I will produce the man, from whom I 
deceived the thing,*’ afterwards fays, “ many perfons know of my pur- 
thafing it j” in that cafe, his firft and fecond plea differing, on which plci 
ihall the decifion reft? To that queftion the anfwer is (his; there is no 
life in his proving an open purchafe;” that is, upon fuch proof, he will not 
be held innocent : let the judge require the produdion of the feller. This 
interpretation agrees with the Retndcara^ 

It muft be confidered, that the text provides againft difhonefty. There- 
fore, if the buyer, firft undertaking to produce the feller, go to fetch him; 
but the feller happening to be dead, the buyer returns, and fays, '* the fel- 
ler is dead, but all the witneffes named know, .that the thing was bought 
from him in that cafe, if all the circumftances be proved, the decifion muft 
depend on the fairnefs of the falcj but, olherwife, it depends on the ^ro- 
duftion of the feller. 

According to Va'chespati Misra, the text merely exhibits the na- 
tural inference. Thus, when the buyer fays, ** I bought this thing of De'- 
VADATTA, and all know the purchafe and the commodity bought i” the 
feller mull be apprehended, for thus may the fale be proved. But, if the 
feller be not forthcoming, the juflification of the purchafe mull depend 
on its publicity ; and, according to this opinion, the neceffity of proving 3 
fair purchafe furely follows in cafe of the feller’s death, as abovementioned.. 

If the buyer firll plead, that the falc is publickly known, and after- 
wards offer to produce the feller, how is the law fettled in this cafe ? Since 
the text requires the produflxon of the feller, when the fale is pleaded after 
offering to produce the feller, and fince the circumftances of the cafe are 
here reverfed, therefore proof of a lair fale Ihould be required. 

Ip it be argued, that the realbn ofthe law ftiows the produ^on of the 
feller to be requifite in all cafes, for Misra it is by producing the feller, 
that a fair fale may be proved ; but, according to the Reiiidcarat the firft: 
plea ftiould be tried ; feme reply, that the rcfult of the different expofi- 

tions 



( 88 ) . 

tions of both authors is the fame : and it fhould be fo admitted; thus, if 
the fale be hrft pleaded, and the produdlion of the ftllcr be afterwards 
offered, botli proofs fiiould be received ; for there is no ordinance for rejeding 
cither proof ; nor is jt confihent with the reafon of the law. 

What fhall be the decifion, if the defendant, failing m one proof, fuc- 
cccd in the other ? The defendant, any how clearing himfelf from fufpi- 
cion of theft, gams his caufe, and this may be effcdled by either proof. By 
failure in which of them could his fuccefs be prevented, fince both arc feve- 
rally declared by the law to be admifible proofs in juftification of purchafe ? , 

What is the mode of proceeding, when a real thief, employing various 
methods to conceal the theft, advances fcveral pleas at feveral times ? In reply 
it is afkcd, how is the theft afceriamed, unlefs’he fail m the proofs required 
by the law ? If it be faid, this is inconfiftent with the expofition of the text 
of Ca^tya\ana according to t)\t RetnacarOi for pro of of a fair purchafe 
is in fuch cafe pronounced inadmifiible , it is anfwcred, the expofition of 
the text {hould be confidered as fuppofing knavery ; therefore, when kna- 
very is obferved, the caufe mufl be tried on the firfi plea : but if no knavery 
appear, it may be tried upon any of the pleas ; fuch is the true fenfe of the 
text according to the Rctndcara ; and the produdlion of the feller and the 
proof of a fair falcate not exclufivcly intended by the text. 

Here it fliould be noticed, that, when the caufe is tried, if the defen- 
dant be able to write, the judge (hould require all his pleas m writing and 
a vvrittcndcclaration, that he has noothcr pica: afterwards, (hould he offer 
another pica, he IS evidently dirpofcd toknavery. Thisvvchold tobeproper, 

XXXVI. 

Menu : — He, who has received a chattel, by purchafe in 
open market, before a number of men, juftly actjuircs the 
abfolutc property, by having paid the price of it. 

The place, where things arc fold fzicrl}jnr/J, is the market (ncrayaj : 
ire, who there buys a falcablc commodity in the nrcfcnce of nerfons tranf. 
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adling any buCnefs, thereby juftly acquires the abfolute properly, jufUfied 
by purchafe from one who fells ivilhout ownerlhip, bccaufc the feller re- 
teives the price from him. So CulliTcabhatta, who reads, in the 
third meafure of the verfe, vifudd*ham hi inftead of vijuddhab fydt* He makes 
it evident that the word vicrtya, formed on a fuffix denoting locality, figl 
nifies a market. He confiders this text as bearing the fame import with 
thetextof Mari^chi (LV). “Received by purchafe;*’ purchafe )3ere in- 
tends receipt of a thing for a price paid under the name of purchafe^ 

It appears from this interpretation, that the buyer is not faultlefs, if the 
purchafe was made in any other place than an open market, and before cre- 
dible perfons, who are not officers employed by the king. But fimple men 
thus interpret ihe text; “He, who has received a chattel, by fale, as the 
caufc before a number of refpe^able perfons, is juftified by the 

known open purchafe, and legally acquires the property.*’ The fuffix of 
the word vjfuddba is in the neuter fenfe. But, reading vifuddbatv:am in- 
ftead of vxfuddhambU^t fenfc is obvious. In the text (LV), a place of trade 
is mentioned approximately; for tales and purchafes can hardly be tranlaft- 
ed any where but in a place of trade x and thence it is deduced, that a pur- 
chafe fecrctly made, in a man’s own houfc or the like, is defeitive. The 
word cula^ fignifying a number of perfons of the fame rank, in this text 
conveys a limitation : confcqucntly men equal in rank, being rcfpcdlcd 
perfons, are meant. The term is explained by Ambra genus, or multitude 
of fimilar beings. It is ufed by accurate fpeakers in the fenfc of near neigh- 
bours. According to this opinion, a purchafe, any where made before 
refpedablc perfons, is an open purchafe; and there is no fault in the buyer. 
Confequently the meaning is this^ neither the defea of a private purchafe 
grounded on the want of evidence, nor the fufpicion of having purchafed 
the chattel knowing it to have been Holcn, cxiRs in the cafe of a purchafe 
made before refpcdtablc perfons ; and, if d purchafe, made after regiflering 
the name of the feller and of his anceftors to the third generation and his 
place of abode, be faulticfs, and not oihci^virc, then it Is proper, that the 
purchafe fliould be made in the prcfcncc of the king’s officers i and, the 
king’s officers being Rationed for the country at large, if 

is proper, for the purpofe of avoiding much trouble, that the purchafe be 

y made 
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made in a place, where many purchafes and Tales arc tranfafled, namely in 
a market. But no ordinance appears to prove this clearly. The difference 
"between tlie two opinions fliould be fully examined by the wife. 

Ch ANDES WAR A reads, “he isjuffified by ihc^nxc\i.2St'‘'(favifiiddV}astu)t 
and explains the text (XXXVI) j “He, who receives a chattel, in open 
•market, before an affcmbly of refpeClablc perfons conducting judicial pro- 
cedure, is legally juflified by the purchafe, and obtains the property from the 
feller f Confequently, according to his opinion, the rule does not direct 
the purchafe to be made before the king’s officers, for arbitrators, as well as 
officers employed by the king, condud judicial procedure, fince this term 
denotes the trial of caufes j and the epithet of refpcdtable would be fuper- 
fluous, if king*s officers were intended by CiiANDE'swARAin the expreffion, 
conducing judicial procedure for perfons not refpedted are not appointed 
by the king to be his officers.* their appointment would be urclefs, fince 
fuch perfons are not capable of conducing affairs. Neither is the fu- 
periority of king’s officers, appointed for other bufmefs, above principal 
Br&hmanas and the like, confiftent with the reafon of the law j and the 
fame fenfe is intended when perfons conduifling judicial procedure are men- 
tioned, as when king’s officers arc fpccified. 

AViiy not rely on the derivation of the word in the fenfe of locality. 
This objedlion is not proper ; for derivatives in this form, from words of 
this clafs, arc regularly ufed in another fenfe. But, if that derivative fenfe 
be admitted in the apprehenfion of the word being otherwife fuperfluous, 
falcis inferred from what follows, Confequently, market is mentioned as 
an inffance onlyj if a purchafe be made before principal perfons, there is 
no diftinition, whether it be in a market or in any other open place; and, 
according to this opinion, the text -mull be fupplied, “he is legallyjufti- 
the fairnefs of the purchafe.” But pradlice, in fome places, jufti- 
fies any Talc made in the midft of the town, and in the prefence of refpc(fl- 
ablc perfons. 

It mud bt confidcred. chat the king's officers arc few, and refpcaa. 
bic perfons are furely numerous in every town. Conrcqiiently, if it 

be 


( s> ) 

be direded, that every fale be made in the prefcnce of thofefeiv perfonff^ 
they become in a manner acquainted with the fellers by frequently feeing 
them : but, if made in prefence of many different perfons, thefe, being only 
now and then prefent at fales, do net become acquainted with the perfons 
of fellers : therefore it is proper, that purchafes be made before the king’s 
officers. If the king, confidering this, forbid laics to be otherwifc made ; 
’then, confidering the king’s commandos cogent, this form fliould beobferv- 
'cd, without queftioning whether It be, or be not, ordained by the law ; and, 
if the bufinefs of buying and felling be not obflruded by this formalityj 
then alfo it fhould be obferved. To expatiate would be fupsrfluous, 

XXXVH. 

Yajnyawalcya: — The owner fhall recover his propert/ 
fold by a llranger : blame is imputable to the man, who 
buys not publickly; and he incurs the guilt of a thief, if 
he buy from a very low man, in a fecret place, at a very 
cheap rate, and at an improper time. 

If the purchafe be clandefiine, blame is imputable to the buyer : fucli is 
the conffruition. “ If he buy from a ver}' low man” &c. is adiffinilphrafe. 
Chande'swara thus comments on the text ; from a ver)’ low man” not 
likely to be the owner of that chattel ; “ at an improper time,” not at the 
proper hours of fale. Conrequcnlly he, who buys from a verj' low man, 
clandeffinely, at a very cheap rate, dirrcgardingpri>^?r time, is a thief i fuch 
is the fenfc of the phrafe. 

Is a purchafe, made under any oncofthofc circumffanccs, puniffiablc as a 

theft; or a purchale, made under all thole circumffanccs ? Notthcnrft; for 

“ in a fccrei place” would be fapcifluous, fince the fame rcfults alfo from the 
preceding phrafe ; and even a purchafe made before the king, at an impro- 
per hour, would be criminal. Not the latter; for a purchafe made at a pro-* 
per time, even though ata very cheap rate, from a very low man, and in a 
fccrct place, would be faulilefs. To the queftion thus propofed the anfwer 

is, this half of the text ffiows dcfcils incident to purchafe though proved ; 

therefore each of the circumibnees mentioned are caufes of dcfe£l. “ In a 

fccrct 
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fecrcl place, at an improper lime,” arc dillinguilhed ; therefore a purchafe, 
made in the middle of the night, even in the prefence of the king’s officers, 
is defeflive : for even thofe officers are not refpeaable, confenting to the fale 
•of effeSs which they know to have been ftolen. A fccret purchafe is there- 
fore feparately mentioned to denote fuch a diftiniStion. 

It muft be confidered, that there is no offence, if it be/ully afeertained 
by five refpe&abic perfons, that the thing was given to this low man by fome 
confiderable perfon j and, if urgent neceffity be fully proved, there is no 
offence in a voluntary fale, even at a very low price; nor is there any 
offence on the part of the buyer, even though the purchafe be made in the 
middle of the night, if the thing was thus fold from apjrehcnfion of the 
feller’s kinfmen, but in the prefence of honeft and rcfpedtablc perfons : and, 
even in the cafe of a purchafe privately made, if the feller acknowledge the 
fale and the buyer’s innocent intention, there is no offence. The king, from 
his own judgment, Ihould apply to each cafe, what agrees with the rcafon of 
the law; for, “ if no decifion were made according to the reafon of the law, 
there might be a failure of juftice.” 

XXXVIII. 

Nareda : — He, who buys any thing from a Have, without 
authority from his mailer, from a man not of a good cha- 
ra£ler, in private, at a very low price, and at an unEt hour, 
becomes an accomplice of the man, who Hole it. 

Ir a (lave, intrulled with a chattel for tranfport or cuffody, having it in 
his power, fell it, he is a thief; and fo is the buyer alfo : but if the owner 
aulhorirc the fale, there is no offence. It mull be confidered, that, on 
wlulever occafions (for the fupport of the family or the like) a debt, con- 
trafled by athic, would be payable by his mailer, the fale of his mailer’s 
property, for the fame purpofes, is valid. The expreffion, " without au- 
thority from his mailer," intends a cafe not attended with fuch circumffan- 
ces i and the fame fenfe iliould be aferibed to the text of Menu : " A cen- 
tre.’! nei: Ijef trf.n ntitUnt caihriijii ntlerlf r.uU" (XI). 


“ Slave" 
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• Slave” is here employed in the general fenfc of any dependent per- 
fon'} therefore a purchafe, made from a fon or the like, is defedlive: but 
if a man buy, with the knowledge of the owner’s having authorized the fale, 
there is no offence. 


XXXIX. 

'Ca'tya'yana : — The defendant, not clearl)'’ proving an open 
fale to him, or not pointing out the feller, {hall be made 
to deliver the thing claimed and to pay a fine. 

Justification of the purchafe confifts in the proof of an fale. 
He fhall be made to pay a fine, as a thief. In this cafe, the buyer is not juf- 
tified ; Menu propounds the fine, which the king receives, as declared in 
the text of Ya'jnyawalcya (XXIX). 


XL. 

Menu : — If, indeed, he be a near kinfman of the owner, he 
lhall be fined fix hundred panas ; but, if he be neither his 
kinfman nor a claimant under him, he commits an offence 
equal to larceny. 

** SiiALi. be fined” fava&atyaj} fiiall be amerced. ** A near kinfman 
of fie owner himfcif” fjivanwaya); a Ion or other near relation of the 
owner. “Six hundred mull be imderfiood. “ Not his kmf- 
man not related to the owner. ** Not a claimant under him” f'anapa~ 
fare) ; not having taken it by authority of a kinfman : the taking of il is the 
removal ( apafara ) of it from the houfc of the owner. Hence he, who fells 
the property of another, being related to him, (hall be fined fix hundred 
panas: but, if that feller be neither related to the owner, nor become, 
through a kinfman of the owner, receiver of that chattel taken from the 
houfe of the owner, but himfclf be the taker of it, he fiiall be punifiied as 
a thief: if the embezzlement of the chattel be the ait of another, and the 
feller be unallicd to the owner, he (hall be fined even in a larger fum than 
fix hundred panas. 

The RetrJeara. 

7s ‘‘ A 
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" A FINE j” an amercement oF fix hundred /«««/. He fiiall be fined ; 
a fine (liall be levied (avalarya) on him. The etymology of thp term/ioi/:.' 
-^aya is, ' he, in whom (here is a relation (anwaya) with ibe owner himfelf 
ffma) ;* that is, a fon and fo forth, including brothers and the reft ; for it 
is fo declared by Cullu'cabhatta. A feller, into whofe hands the 
chattel had not been removed or transferred from the houfe of the owner by 
another who is kinfman of the owner ; fuch a feller, u e fay, not being related 
to the owner, commits an offence equal to larceny. If the fale of-^a chattel 
transferred into his hands by a fon or other kinfman of the owner be made 
by one not related to the owner, he fliall be punifhed in another mode : on 
this aqueftion anfes, to fatisfy which thecommentator adds, * if the embez- 
izlement be the aft of another, and the feller be unallied to the owner (for 
the fign of the privative a“ muft be undcrilood), he fliall be fined even in a 
larger fum than fix hundred panas* By the particle * even * it is intimated^ 
that a larger fine than fix hundred panas is founded on the reafon of the 
law. According to this opinion, the rule concerning a fale without own- 
erfhip by one unallied to the owner is two fold. 

But the author of Ctxt Calpateru fays, that, by which a thing departs 
{apafarati) or is transferred, is a claim or title [apafara), as acceptance and 
fo forth : he, who has not fuch a claim or title, is not a claimant under the 
owner. If the property of another be fold, without acceptance of donation 
or other claim under him, by one not related to him, the feller fhall be pu- 
niflicd as .a thief. 

And this interpretation is approved by Bha cum, the Mt'd'batiCbi and 
the reft. MisTvA alfo fully approves it; and according to this opinion the 
rule concerning file without ownerfliip, by one unallicd to the owner, is 
finglc, end there is no diftinflion of embezzlement or no embezzlement by 
a kinfman : hoi\cver, the term ** claimant under him’* becomes fuperfluous 
according to this interpretation ; for, if a man fell property, obtained by 
acceptance of donation or the like ii is not file without owncrfiitp, fmec the 
eifec's liaJ b*romc his properly hy ihc acceptance of doiKUion. Coilfidcr- 
i t.*t- c.ijcOton, (Ije author of the Ke/ndcarii has apjirovcd anotlicr intcr- 
pic-tioi. CuLLu CAt jiATTA c^pounds tlic woid apafara, acceptance, 

purchafe 
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purchafe or the like : he, to whom no fuch title has been given by the fon 
or other near kinfman of the owner, is not a claimant under him 
/ata). Confecjucntly he has nearly followed the opinion of the Rctmcjra. 
When the fon or near kinfman of the owner is giver or ftller, there is a 
ground of claim : even on the opinion of the author of the Calpateru and 
the reft, this interpretation may be adopted; for, in anfwer to the queftion 
from whom accepted, the owner muft not be aftumed, but his fon or near 
kinfman; elfe the term (anapafara) would be unmeaning ; and if a term 
can become pertinent, it ftiould not be confidcred as a fuperfluous term ex- 
prefli\c of what is naturally inferred. Confequcntly the opinions of all 
authors coincide. 

The fon, or other kinfman, who had given or fold the thing to the per- 
fon who fells it again without ownerlhip, fhall be amerced ; for he caufes 
the fale without ownerlhip to be made. Or this is intimated by the author 
of the Re/fjdccrat * if the embezzlement be the aCt of another, for, 
if a thing, obtained by purchafe from a kinfman who embezzled it, be fold, 
the kinfman, who firft fold it to the lafi vender, ftiall be fined fix hundred 
f'jnas; and it appears from the particle “even*' or “ alfo,’* that the feller, 
who had purchafed it from a kinfman, (hall be amerced, 

( 

It muft be confidered, that, if a fon or other kinfman, fecrctingany pro- 
perty, fell It through an intermediate perfon, the feller fhall not be 
puniflied as a thief, but Ihall be amerced in fix hundred panast or the likes ; 
and the intermediate perfon, being in fa^ a fubftitute only, fhall not in- 
cur the punifliment of a fale without ownerlhip, but receive feverc reproof 
or other rcprehenfion fuitable to fucli improper conduct j but the man, who 
fold the thing through an intermediate perfon, incurs the amercement 
mentioned. 


XLT. 

Menu : — By this rule ftiall that man be puniflied, who 
ignorantly makes a fale without ownerlhip ; but if he 
knowingly '^^do fo, he is liable to the punifliment of lar- 
ceny. 


Attributed 
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ATTRiBorLD by ChandeWara to Menu, but inferted by Misra 
a^tcr the tc\ts of Menu, prcmifing: the %vord fo,” Is it not inconfilfent 
•with the following te\t, which, declaring innocent the fale of another's pro- 
perty inadvertently made, fhows, that there {hall be no punifiimcnt ? 

XLII. 

Matfya Parana: — ^That man, who ignorantly fells the goods 
of another, is free from offence ; but, if he knowingly do 
fo, he is liable to the punifhment of larceny. , 

Chande^s^ara explains free from offence, exempt from capital punifh- 
ment, no* exempt from amercement, 

XViiAT is the meaning of the terms, ** by this rule ” ( XL ) ? Misra re- 
plies: he, who ignorantly fells the property of another, {hall bepunithed with 
an amercement of fix hundred panas; but he, who knowingly fclU another's 
property, (hall be punifhed as a thief, by mutilation and the like. 

Shall the man, who inadvertently fells the property of another, be fined 
/Ix hundred par.as^ whether he be akinfman of the owner or not? Some 
hold, that a kinfinan of the owner, who jgnorant/y leffs property not his 
own, {hall be fined fix hundred panai% but, knowingly felling it, he lhal! 
bepuniClied asa thief; and if, not bcinga kinfman, a man ignorantly fell 
the property of another, he {hall be punidicdas a ihicf j but, if he wittingly 
fell it, the law knowing no greater pumllimcnt, he fhall, in that cafe alfo, 
be punifiicd as a thief: and the meaning of the text is, “ by this rule," “ by a 
“ pecuniary fine of fix hundred panai^ and by thepunilhment of larceny, fliall 
** tht. 1 tnfman, and{lrangcr, rclpcftivcly, be ptininicd, if they ignorantly 
•• fell thegoods of another; but whoever knowingly fells thegoods ofanoilicr, 
“ whether a V infman or no kinfman, fliaU be punifiicd as a thief;" and the 
text of the Mc*f)a relates to kmfmtn; for a flrangcr is, in all cafes, 

punifhed as a thief. 

Oti! tr s fay the pronoun this." inthecxpieflion “ by this rule," referring 
to the fubjedof tkcught, p fin- of fix hundred pares; and the mean- 

ing 
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ing IS, that a Ilranger, inadvertently felling the goods of another, fhall be 
fined fix hundred pana: j and the cxpreflion, “ he commits an offence equal 
to larceny,’* fuppofes the wilful fale of another*s property ; but a kinfman, 
whether ignorantly or knowingly felling the goods of another, fiiall be fined 
fix hundred panas^ for the law has not fhown a lefs punithment. It cannot 
be objedled, that there is no argument whereon to cflabhfh fuch a bad con- 
firu<Slion ; for, on any other conftruiSion, the punilhment would be difpro- 
portionaie* Thus the very punilhment, which is due, when a man feizes 
a thing in the night and fo forth, knowing it to be the property of another, 
would be incurred by one, who, keeping a depofit to oblige the owner, 
(and the chattel being placed with his own goods and being fimilar in 
quantity,) fells that chattel which belongs to another, This would be 
highly inconfiftent with common fenfej and the text of the Matjya Pu- 
rana cxpreflly declares, that there is no offence. If it be faid, that 
text Ihould be othcrwxfe explained; they anfwer, can a capital punifh- 
ment be proper in a cafe, in which it is declared, in general terms, that 
there is no offence ? 

Others again fay, the Matfya PwrnW declares Innocent the holder oFa 
depofit, or the like, intruded to him by the owner himfelf ; but the punilh- 
ment of a man, who, finding another’s chattel dropped on the road, fells it, 
thinking it his own, is mentioned by Menu : and this fliould be expounded 
in conformity with the opinion of others, becaufe the feizure of a chattel drop- 
ped on the road is as it w ere a theft. 

The beft of thefe opinions fhould be felcBed by the wife ; but one opini- 
on only fhould be adopted. In fuch detail has punifhmcnt been mention- 
ed for the cafe of a fale without ownerfhip ; and that punilhment is only 
infliflcd when the owner has proved Ins property. 

XLIII. 

Ca'tyaVana: — ^The owner of a thing, which he 

fhall recover it, if he prove by credible witnefies that 
it was his o\vn, and that he never gave, fold, or other* 
wdfe aliened it, 

A a 'iBv 
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<■ By credible uitnefTes i” by competent evidence. The word “ aban- 
doned” denotes fale, gift, or any other adt annulling property. 

The Retr.dcarj. 

Consequently abandoned** term ufed iti the text) does not 
merely intend “ negledled,” for in this place it may indicate any aft annul- 
ling one’s own property, and comprehend g\ft, fale or the like; giftand fale 
are repeated in like manner as one name of kine may denote cattle of that 
fort, and a fynonymous term in the fame fentcncc may intend cows only : 
therefore “ abandoned” (or aliened) denotes alfo gam, conqueft and ac- 
ceptance. 

The perfon, who had loft the thing, fhall recover it on fhowing, that 
it is in faft his own, by proving, that he neither gave, fold, nor otherwife 
aliened it. Or he (hall rcco\er it on proving, thai it was his own, and 
that he never gave, fold, or otherwife aliened it. Confequcntly the 
Older of procedure is this : firft, on feeing his chattel in the poITcflAon of 
any perfon, he has claimed it, and tliebujer has produced the feller; next, 
in aconteft \vith the feller, let the owner pro\c his property, by (how mg, that 
\Vit \Vnng Nstis ov,n, ■and \\\av he, ntYtt aUtntd w. Lei not buyer 
conicft the property, for Vya'sa dirtfls, that “ the law fuit fliallbe conti- 
nued between the owner of the thing loft, and the feller” (XLIX). But, 
if the fclltr be not forthcoming, the fuu mull be defended by thepurchafer, 
as will be mentioned in another place. 

XLIV. 

Ca-'tyaVana: — But, if fuch claimant prove not the thing 
to be his own by cicdible witnefTcs, he Ihould be punifiicd 
as a thief, for the fake of deterring others from maldng 
falfe claims. 

Cfeoiblc witneflres," mentioned approximately. Proof in general is 
meant. T!ic Retricara notices anoilicr reading, •* if he prove it not by 
It'ifmen," vltich is explained a: menuoned incidentally, intending proof 
in genrul i fomc, it fays, read 'if he prove it not by ciciiblc witntfi'cs ;*and 
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the fame meaning fliould be inferred. TJjat is, credible wiinefies indicate 
proof in general : the word (which literally lignifies making known) does not 
.merely intend witnefies making known ibe fa6l ; but, taken in a fecondary 
fenfe, with and without its primary fenfe, intends pofleffion and other 
rproof : for the purport is the fame, as in the text, which will be quoted 
from Ya'jkvawalcya. (XLV), 

For the fake of deterring &c /* to prevent repeated claims. Thus, 
being puniihed to prevent a repetition of the offence, he may not repeatedly 
prefer falfe claims: and, the claim itlclf being criminal, as often as he 
makes a claim, the truth of which he cannot ellablilh, fo often (hall he be 
punilhed : fince punifliment for each claim is proper, as it is for repeated 
theft. Thus feme expound the text- 

XLV. 

Ya'jnyawalcya.: — The right to a thing loft anei then found 
muft be proved by the mode of acquifition, or by evi- 
dence of poITeffion; othenvife, on failure of proof, a 
fine equal to a fifth part of its value, Jhall be paid to the 
king. 

Let the owner of a thing, which has been loft and is found, prove bis pro- 
perty by the mode of acquifition (by purchafe or the like), or by evidence of 
aftual enjoyment ; otherwife, on failure of this and other proof, (that is, the 
properly not being proved,) a fine equal to a fifth part muft be paid to the 
king; this conftruiftion agrees with the glofs of the Retndcara* The written 
contradt of fale is evidence of a purchafe; and fo in other cafes ; but adlual 
enjoyment, even without proving a purchafe or the like, is preftimpfivc evi- 
dence of property. 

XLVI. " 

Vkihaspati: — The covetous man, who, without any right, 
claims the property of another, on failing in his proof, fhali 
be compelled to pay a fine equal to double the value of the 
thing claimed^ 


This 
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Yitt S payment oF a fine cqiiaF to double the value fuppofea a claim covc- 
toufly made, knowing tlic thing to be the properly of another; but a fine 
equal to a fifth part of the value, as raentionedby Ya'jiiyawai.cya, fupr 
pofes a claim made by mifiakc : there is no coniradiilion. 

The lletnacara, 

XViIAT is the import of the words of Ca^ts'A yatta, “hefliouldhc 
puninicdasathicl”(XLIV)? Sjmehold, that this repeals the pumllimcnt 
■of theft. Thus, when a fine equal to double the value is mentioned, reference 
mull be had to the text ofVvA^SA. 

Vya'sa: — .The man, who deals hollow canes, flowers, roots 
or fruit, fhall be compelled to pay a fine equal to double 
their value, or an amercement of five cryimalas, 

'• Hollow fubllances canes and the like. Tlie word cnfinaLi intends 
a quantity sveighing a barleycorn. So the Rettidc^ra, in the chapter on 
theft. The terms of the text of Ya'jmya'w.alcva intend five times the 
value; confequently, when a fine equal to five times the value is mentioned, 
reference muft be had to the text oFNa'reda. 

NaVeda : — For flealing vcjfels made of wood, grafs, or earth, 
bamboos and velfelsmade of bamboos, tendons, bones, or 
leather, 

2, Potherbs, efculent roots, fruits or flowers, milk or the 
like, or the produce of the fugarcane, fait, or oil, 

g. Vifluals cooked, or any thing prepared for food, wine, 
boiled rice, or any cheap article, the line is five times 
! the value of the thing llolen. 

And fo, for other things,’ the amercement mufl be underftood to be the 
fimc with the fine in cafes of theft. But this is not fatisfaaorj-, for it dif- 
agrees with the Rttnicara. 

n-wre-tX! 
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Others explain the text (XLV) differently. Let the owner of a thing 
loft prove his property by the mode of acquifition or by evidence of prior 
occupancy. Therefore, if it be proved m another mode (that is by wit- 
neffes), or if it be not proved, a line equal to a fifth part of flic value fhall 
be paid. Another cafe, /Aty fay^ is mentioned by Vya^^sa. 

xLvir. 

Vya^sa : — the plaintiff prove not his lofs by witneffes, he 
fhall in that cafe be compelled to pay double its value ; 
and the purchafer is entitled to the thing. 

They expound this text ** Let him not prove his lofs by witneffes &c.” 
Let him prove his property, in the thing which has paftfromtherigh: 
owner to another perfon ; he ftiould not prove his right by witneffes, but 
by other proof as mentioned by Ya^jnvawalcya. If he cannot prove 
his right in the mode ordained by Y’a'jnyawalcya, what is the conic* 
quence ? The text declares, “ he Ihall be compelled to pay*’ &c : and the 
purchaferis entitled to the thing : that is, the claimant lofes the caufe. Butf 
if he cannot'bring witneffes, Ca tva^y ana direfls, that he fhall be punifti' 
cd as a thief (XLIV). It ftiould not be objeded, that, if the right own- 
er be unable to prove his properly by the mode of acquifition, why fhould 
he bring wjtncftes ? Witneffes fhould be brought for the purpofe of obtain- 
ing a mitigation of the fine; the Ling Ihould take evidence to decide ac- 
cording to the honeft difpofition of the parly. Thus the expofition given 
in the Retnacara, to reconcile the texts, is appofite ; the text of YA'^yNyA- 
WALCYA (XLV) is applicable to the cafeof a claim made by miftakc ; and 
the texts of Vya^sa and Vr 111 ASPATi, to .a claim made from a motive 
of avarice. 

That is totally v.rong. If witneffes be not adequate proof, how 
fhould the fine be miiigated, under thofc texts ? If they be adequate proof, 
why ftiould not the party be exempted from a fine, under thofc texts? And 
it contradifls the text of Ca'tya'yana (XLIV), which flxows, that the 
owner ftiall recover a thing loft and then found, if he prove by credible wit- 
neffes that it was his owm, and that he ne\cr gasc, fold, or othciwifc ali- 
ened 
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cued It. The true interpret-ition oftlie luv IS this; hr, n ho cannot prote 
his right, incurs punidinient, beesufe his oiTcnct. is fimilar to larceny 
(XLandXLlV). Confcqucnily he flitll be pnnilhrd as .i thief (ercii 
though he have not aclually taken the goods of .inotlicr) if he make the at- 
tempt: for puniihmcnt is mentioned generally by Ca TYA VANA. A diftinc- 

tion is declared by Ya^jnvawalcs a and Vr i ii asp ati (X LV and XI. VJ), 
according to the different motives of the claim, m.flakc or avarice. The text 
ofVvASA (XL VII) muff befupplicd ivith thetvords 7 / and 11 iLct cafe : " if 
the plaintiff cannot prove his right by credible witncfles, he fliall in that cafe 
be compelled to pay a fine equal to double the value of the thing claimed 
and this text, which relates 10 the cafe of a law-fuit between the owner of 
a thing loll and the buyer, may, from pant) ofrcaforing, he applied toa law- 
fuit bet seen the owner of the thing loft and the, thief j therefore, m filch a 
cafe, the fuppafed thief obtains the thing. 

When the buyer cannot produccthefeller, nor prove a fair purchafe, he 
lliall pay an amercement, as diredled by the following text. 

XLVIII. 

Ca'tya'yana: — The claimant Ihould firft prove his proper- 
ty by oral evidence; next, to clear himfelf, the buyer fliould 
prove a fair purchafe.by credible witnelTes : 

2. If he cannot produce the feller, let him even jullify the 
purchafe ; and if the purchafe be juftified, he fhall in no 
wife be blamed by the king. 

3. Let him prove a publick purchafe by honelland credible 
witnefles: there is no other mode propounded, divine or 
human.* 

TiiEorderof proceeding (hould be nearly fuch. A man, finding a thing 
in the poffetlion of fome perfon, claims it as his own ; and the pofleffor al- 
leges, that he putchafed it: in that cafe, if he can point out the feller, and 
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!he feller acknowledge the fale, the iuit muft be maintained again/l the 
felleras abovementioned. But, if he cannot point out the feller, then the claim- 
ant muft prove his propcity by fufficient oral evidence i and the buyer mull 
afterwards juflify tlie purchafc by credible witnelTes j that is, he mufi: 
prove the aftual purchafe. The buyer has a right to prove a fair purchafe, 
if he cannot point out the feller ; but, if he point out the feller, he cannot 
afterwards ofier proof of a fair purchafe (XXXV 2). As this juftification 
is of lefs force, the text proceeds, ** if he cannot produce the feller, let him 
even juftify the purchafe' (XLVIII 2): the word “ even” fliowsa diftindl 
order of proceeding; if he cannot produce the fellet, (if he cannot caufe 
him to be apprehended), let him juftify the purchafe ; or let him prove his 
purchafe by'crcdible witneftes. But if the feller, attending, do not acknow- 
ledge the fale, let the buyer compel an Acknowledgment by the evidence of 
his own witneffeS, who knew of his purchafe : and this only is a true pro- 
duftion of the feller ; it is not fufticient, that he merely point out the per- 
fon of the feller. 

Is not this inconfiftent with the text of Vya^sa ? 

XLIX. 

Vya'sa : — But if the feller be produced, the purchafer fhall 
by no means be condemned ; for then the Jaw-fuit mull 
be continued between the owner of the thing lofl and the 
feller. 

It is not inconfiftent; for this is proper, fince the word law-fuit here 
denotes the fuit promoted by the original owner of the thing to obtain his 
property. When a man claims a thing, which has been purchafed by any 
perfon, why Ihould the buyer unncccffarily take the trouble of producing tlie 
feller? But when the owner proves his property by w’itncftcs or olhcrwife, 
that trouble muft be taken. 


L. 

Menu: — But, if the vender be not producible, and the ven- 
dee prove the publick fale, the latter muft be dilmiffcd by 

the 
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ihc king witliout punifliment; and the former owner, who 
loft the chattel, may take it back on paying the vendee half its 
value. 

h the vender bcinj; dc.id» or having gone to another country, cannot be 
apprehetuied, and the vendee prove the ptibhck Talc, I)c is not liable to 
punifhmcnt; he muft be dirmifTcd by the king; and the owner of the thing 
Cold owt\e.t(l\ip (lull tecelvc the chattel from the buyer. 

CULLU^CABHATTA. 

A DISTINCTION Will be mentioned in refpeft of what fhall be recovered. 

Declaring the mode of jufttfication, Ca^tya vana fays; “ let him 
prove a publick purchafe ” &c : thus clearly excluding juftification by any 
ether mode; ** There is no other modc**&c. Ordeal is not fufficient 
proof ; but the fale muft be proved by human leflimony. Or the fenfc may 
be, no other proof, divine or bum'^n, ihall be admitted, except the evi- 
dence of witnefTcs.** In the abfence of the vender, a paper in the vender's 
■own handwriting is no evidence without witnell'es. Is adverfe poffeffion for 
the fpace of twenty years, or the like* inadmiflible proof? fay not, **beit 
fo j” for that would be inconfiftent with common fenfc. To this fome re- 
ply, that the evidence of witncftes, as the mode of proof required from the 
owner of a thing loft, is only mentioned illuftraiively by Ya'jny aw alcy a; 
as pioof by kinfmen, in the text of Ca'tya'yana, alfo denotes generally 
proof of a title or of previous polTeflion. It cannot be objefled, that a 
tvritten document would be proof of right; for that is not admifliblc evi- 
dence in fuch a cafe. Neither can it be objefted, that there is a diftindlion 
in the expofmon given in the 'Ritfl^cara^ on the text of Ca‘tyaVana 
(XLIV); for that is otherwife explained by the fame author. 

But the author of the 'Retnacara. txpoundingkinfmen as intending proof 
in general, fays, ‘ if kinfmen, that is, witneifes, cannot be produced, other 
evidence may be brought.’ It muft be confidered, that, if ordeal be admif 
fible proof, the mention of it is fuperfluous, fince it would be comprehended 
in the general fenfe of the exprcflion ufed in the text of Ca'tyaVana. 



cannot bo objcfled, that it is only mentioned for the fake of the order m 
'jihkh different proof t are aimffith ; for ordeal is direaed on failure of other 
proof. 

Proof is declared to be by ■writing, by pofleflion, or by wt- 
uefTes ; on failure of thefe fet'cral proofs, one of the feve- 
rai ordeals is ordained. 

Huji* s teftimony cannot be poftponed to ordeal; it would be contraty 
to common fenfe. Thus, fome per/bn having received the flolen property of 
another, and, afterwards, the true owner feeing it, the polTeflbr pleads the 
purchafe, and to prove it offers a document in the feller's own handwrit- 
ing; in that cafe, it would become fufficient proof. In caufes concerning 
loans and the like, the document muft be verified by comparifon with ano- 
ther document in the fame handwriting; but here, without reference to the 
vender, a written document cannot be given in evidence; yet the writing of 
a perfon refiding at a diftance would, when collated with another document 
in his handwriting, become evidence, after the death of the writer. Nor 
can it be faid, that there is no difficulty in admitting a written document to 
be fufficlent proof of property, on the part of the owner of a thing loft, 
ftnee the fale regards him ; and the evidence on both fides being equal, the 
proof fails. A document in the handwririog of a vender, who refided in 
a diftant country, is no evidence; but if his refidence be near, even his fons, 
acknowledging the fale made by their father, become wiineffcs. The word 
“ there” (hows, that Iccondary evidence, in ncglefl of the bell evidence, is 
notadmifiible. It would contradidt the legillatof sown words; thus, if the 
word kinfman be ufed for proof in general, ** there’* alfo refers to proof. The 
meaning is, that, if there be poftibic evidence, another mode of proof (that 
is, proof by ordeal) fhall not be admitted. What follous from the rule, 
that proof by ordeal is not admiiTtble, if there be evidence, muft be well ex- 
amined. Thus fome interpret the law. 

Vr iHASP ATI P oison is the ordeal ordained, where a thou- 
fand pitcti have been ftolen ; fire, where iht theft is a 
fourth lefs, or /even hundred and fifty pieces; -water, where 



( «oG ) 

jj tlircc-fourtlis Icfs, or two JiunUrtd and fifty pieces ; and 
the balance, where half, or five hundred pieces, have been flci~ 
Icn, 

Ordeal being thus tlirefled in cafe of an accufation of llicft, and ibis 
being, in its cfFcdl, fimilar to a charge of theft; tliercforc the opinion of 
CiiANorswARA is right. *' There” &c. (XLVII 2 ) refers to witnefs, ex- 
plained in the Rdndcara evidence in general. As for what has been faid, 
that if a man, alleging a written document in the feller’s own handwrit- 
ing, exhibit a document fubfertbed by a pcifon, whofc rcfidencc is in a dif- 
tant country, then, a writing being no evidence, proof mull be required; 
all tliat is futile, for it becomes evidence when the handwriting of the 
feller is proved • and here, if the handwriting be doubted, proof may be 
required :and if it be wiflicd to prove the handwriting by comparifon with 
another document ; even in that cafe the writing may be fo proved. This 
again is nothing to the purpofe. 

. When neither party can adduce evidence, what fhall be thedecifion? 
and when the buyer cannot juftify the purchafe by evidence, but the 
plaintiff proves his property, what (hall be done? The law declares 
it; “ the defendant not clearly proving ficc.” (XXXIX), If the plaintiff 
fay, this tnetallick vefTel contained a thoufand pieces of filver belonging 
\o me, reflore me the vefTel with the money,” the vefTel and the money 
inufl be reflored, if the defendant cannot perform ordeal ; but, if he can 
difprovethe money by ordeal or otherwife, the vefTel only fhallbe reflored. 
Thus fome expound the law. But this is futile ; for it is inconfiflent with 
the pradlice of great perfons. An expofition, eflablifhed in one cafe, is ap- 
plicable to another, unlefs there be ^JuJicient obje(5lion ; under this maxim, 
the very rule, delivered under the title of loans and payment (Book I, 
V. CXCIX), is proper in this cafe. 

From this text, delivered under the title of loan and payment, it ap- 
pears, that, much being claimed by the creditor from the debtor, fo much 
only, as is proved, flrall be recovered : and the fame is proper even in this 
cafe. The exprellion being gcneial, ifit be received as applicable to the 

whole 



whole claim, then an unproved claim is furcly null. It fliould not be oh*, 
jcdlcd, that the text is limited to the title of loan and payment by the ufe of 
the term dhani (which commonly ngnihes creditor) ; for its literal mean- 
ing of owner is pertinent. 


LI. 

N.^reda : — Let not the purchafer conceal the man from 
whom he purchafed ; on that man depends his own juftifi- 
cation : if he a£l otherwife, his crime is held equal, and he 
fhall fuffer the fame punifliment. 

Ip he a€t otherwife, if he conceal the vender, his crime is equal to the crime 
of the vender, and he fhall fuffer the fame punifliment : that is^ the funijhvunt 
of larceny to iDbicb the vender 'wouU have been liable . 

• The Retndcara, 

If thebuyerbeanearkinfmanof the owner, lhall the penalty be an amerce- 
ment of fix hundred as dire(5ted for fale without ownerfliip by a 
kinfman (XL) 5 or fiiall he be punifliedas a thief? It is faid, fufpicion of theft 
being removed, if the vender be proved, although his perfon be concealed, 
there is no difficulty in faying, that the penalty for concealing his perfon 
{hnii 6 c iix hundred j 6 utj iTthc vender 6 e nof proved, dre buyer ap- 
pears to be the real thief, and ftiall be puniflied as fuch, even though he be 
a near kinfman. 'J'hat, however, is not indicated by this text ; but, a fine or 
funijbment being direflcd by the (ext of Ca’^tvaVana (XXXVIII), it ap- 
pears, that he Iball be puniflied as a thief, becaufe his crime is equal to lar- 
ceny. 

What is the concealment of the vender ? If it confift in not particularly 
mentioning, that the thing was purchafed through that perfon ; why Ihould the 
buyer do fo? When he difhonefUy buys the property of his own kinfman, 
from a Ilrangcr, at a low price, having been requeflcd by the feller not to 
make known, that it was fold by him ; the buyer might in that cafe conceal the 
man from whom he purchafed, through fearof forfeiting his rricndfliip,or from 
feme other motive. Or the word may be explained “the written contra^/’ 

and 
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and tlic fcnfc may be, let not the purchafer conceal the contradt 
tee.” and the motive for concealing it may be the apprehenfion of making 
known the very low price at which the thing was bought. 

How is it known, that the contraft is concealed ? It is notafeertained by the 
mere ominion of producing it, whereby a failure in juilifying the purchafe 
would imply wilful concealment ; nor docs it appear from the text ofNA^Rp- 
DA (LI), that the punilhment oj Jarany is ordained for a fimple failure in 
juftifying the purchafe; were it fo, the olTencc would be equal whenever 
the purchafe was not juftified j but, this not being declared, the exprefiion, 
“ let not the purchafer conceal &c.*’ cannot be fo applied* To this it is 
Anfwered, if the buyer in the firft inftance produce the contract, and af- 
terwards, defending the fuit before other arbitrators, conceal it, in 
this and other cafes concealment is afeertained. In this cafe, if the pur- 
chafe be proved, the purchafer, being a near kinfman, fhall not be puniflied 
as a thief, but be fined fix hundred panast for his offence in concealing the 
contrafl. 

But, if the owner have no proof of his property; nor the buyer, of his 
purchafe; the claimant lofes the caufe: for the purchafe is not to be jufli- 
fied, until after the claimant has proved his property. 

LII. 

VrIhaspAti ; — In a fuit, where proof is deficient, the king 
mull himfelf decide according to the equal, greater, or 
lefs credibility of the parties. 

Employing fpics in the manner mentioned under the title oFbailmenfs, 
and thus afeertaining the equal, greater, or lefs honefly, or difhonefty of the 
parties, the king mufl himfelf decide the fuit. 

The Retnacara. 


The meaning is this; when a buyer, fued by the owner, has produced 
the Teller i and, the fuit being continued againft the Teller, both parties afTerc 
their own property in the thing, but neither have fufficient proof ; in Tneh 

a 



a cafe thU text is to be followed. The decifion, where both parties are 
equally credible, will be mentioned : if one party be lefs credible, he lofcs 
the caufe; and the perfon, whofe credibility is greater, gains it. 

It is the bufinefs of a fpy, aiTjming the appearance of a thief, or fome 
other difguife fuch as that of one employed in the fervice of a petty prince, 
to infinuate himfelf into the friendfhip of the man, and detefl his conver- 
fation and conduit with his relatives. Sometimes the fpy fays, to day 
let us carry to a dihant place, and fell, this chattel winch has been private- 
ly obtained and according to his anfwer his conduit is to be prefumed. 
Wife kings, or tbcir officers, may thcmfclves adopt other modes. 

According to this opinion, if neither party can adduce proof, their 
general conduit ffiould be examined} and thus may the fuit be decided : in 
other cafes the general conduct even of witnefTes fhould be examined : 
othensife, the king would be unjuft ; and the lofs would be equally borne 
by both parties, whenever proof is deficient. This ftiould be examined 
by the wife. 

But Misra holds, that, if thepurchafe Was publickly made, and the 
buyer cannot produce the vender, his place of abode being unknown, the 
buyer /hall not be fined j for he is not criminal. Who then lhall have 
the thing? Shall the owner have it, becaufe his property is not annulled? 
Or fhall it remain in the buyer’s po/Tcflion, until he receive the price ? 
VrIhaspati fays ; in a fuit, v/hcrc proof is deficient, if it be pleaded, that 
there arc not means of afeertaining the vender’s place of abode ; (if the buy- 
er fay, “ I I:nov/ not where the feller is ;”) the king muft decide according 
to the equal, greater, or Icfs credibility of the parlies ; the lofs muft nere'- 
farily be borne by both parties, according to their rcfpedlivc cliaraflcrs. 

What decifion fliall be given? The fame legifiator propound* ’ 



VpJhaspati : — If a pnrehafe be made befor^" 
fembly of traders, w/'fh the knov/JccJrc ^ 
I>d 



ficers, but from a feller whofe dwelling-place is unknown; 
(or if a claim be made after the death of the feller though 
known J, 

2. The owner of the thing may recover his own property, 
on paying half the price given : half the value is loft to 
each of them ; fuch muft be the decifion. 

“ BcroRE a publick aticmbly of traders meaning generally a market 
or the like, “ With the knonicdge of the king’s officers;” officers appoint- 
ed by the king for that purpofe: this alfo is a general expreffion. ‘‘ From 
a feller, whofe abode is unknotv’n from one, whofe dwelling is not well 
known. So the Retn&cara, 


I.N the cafe of a private purchafe, the buyer muft retlore the thing to the 
owner, without receiving back the price, as already mentioned. 


How can the buyer be entitled to half the price according to the opinion 
of Su'tArA'Ni ; fince the owner’s property in effefls ftolen is not annulled, 
and the owner has not received the price? But, according to the opinion 
of Va'chespatiehatta'cha'rva, the buyer receives no part of the 
price, fince the fale is null, as a fale without owncrftiip, although the thief’s 
property in the thing have been transferred; or he is entitled to the whole 
price becaufe he has property in the thing. 


LIV. 

Vr i'HASPATi-— A PURCHASE from an imltnown feller is one 
foult; negligence in keeping the thing is anolhet ; and 
there two faults are to be confidcredasjuft caufes oflofsto 
each. 

Bv n-entioning, that both ate in fault, it it -ntant. that equal lofs i; .1.= 
,.„in.ment of both faults. 'I Hus, according to 'Sui a rA'.vi. although the 

” , , 1 ,^ thing was not onmilhd, he pays half the price, on 

Xt Ift Lu 1,; ucgi-alng th- cufttdy of .he lliing ; and ihe hu;.r 
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lores half the price, on account of the flight offence of buying from an un- 
known vender. 

According to this opinion, is not the half price, received back by the 
buyer, an exceflive advantage ? He does not receive half what remains above 
the lofs ; for the thief, not the owner, received the price from him ; confc- 
quently tlje lofs of the chattel received from the thief is the aftual lofs ; and 
what the buyer receives from the owner, becomes his gain, fince the owner 
had no concern in the fale : what is given by the owner, ought therefore to 
be taken by the king, as a fine. To this it is anfwered, fince it is not fit that 
the king (hould receive the fine for the fault of neglefting the cuffody of the 
thing; and fince the payment of his ncccffary under this text; and fince it 
is alfo nccelTary that the buyer fiiould receive it from fome perfon ; the king 
fliall caufe it to be paid to him. ** The king Ihould himfclf decide &c.’* 
(LII). Therefore, although itmight not accord with general reafoning, the 
buyer ffiall receive half the price with the approbation of a king, who governs 
according to law. 

According to the opinion of Va'chespati bhatta'cha'rya, there 
is no difficulty : the full property is revived, where the feller is known, by the 
mere production of the feller : but, in this cafe, full property is revived after 
paying half the price; and the buyer is not entitled to receive the whole 
price, becaufe there has been a fault on his part. 


LV. 

Mari'chi : — If a purchafe be made by day before a publick 
aflembly of traders, with the knowledge of the king’s of- 
ficers, the purchafer is juftified, and acquires the abfolute 
property. 

2. But if he cannot produce the feller, his dwelling-place 
being unknown, the lofs fliall be borne equally by the 
buyer, and by the formir owner \vho had loft the thing. 

y Hxs dwelling-place being unknown,** or it being uncertain whether he be 
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eHvc or dead: The cxpreffion is general. If the property be not proved, 
what fhall be the decifion in the fuit between the owner and the thief? The 
fame; for both are equally in fault : and the Retndcara fo expounds the text. 

LVl. 

Vishnu: — There is no crime in him, who ignorantly buys 

from a Jlranger the goods of another : but the owner fliall 

lecover his property. 

On paying half iti price muft be lupplicd in this rule : thus it does not relate 
to private purchafes ; if it did, it would be improper to fiy, that a buyer fliould 
be acquitted, without proof of a fair file, though fufpedled of theft : but re- 
ferring the rule to an open purchafe, it coincides with the text of VrIhas- 
PATi (LIII) 3 and fitly {hows that the property fhall be recovered on paying 
half the price. It cannot be faid, that no fine is incurred, if a falc privately 
made be any how proved ; but the owner fhall recover his property, without 
paying any part of the price : and in the cafe of a fair fdle, the proper decifion 
is that, which is mentioned by VrIhaspati (LIII). A fale proved par- 
takes of the nature of a fair fale. 

Misra fays, fomc purchafes, though made from the owner himfclf, arc 
qucflionablc ; and the rule of decifion is tlic fame as in fale without owncrfliip, 

LVII. 

VRrHASPATi: — T here is no fault in the man, who purchafes 
a thing, at a fair price, delivered by the owner in the pre- 
fence of mdible perjons ; but a fraudulent purcliafcr is a thief: 

2, A fraudulent purchafe is declared to be tliat, wbicb is made 
at a ver)' low price, in a private apartment, in a place out 
of the town, by niglu, in a fituation where the bargain 
cannot be overheard, or from a man not known to be ho- 
ned. 

Dtuivintn by tlic owner in the jmfence of credible perfonr : the text 
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muft be fo fupplied By the fubfeqaenl phraFc, a fraudulent purchafcr is 
a thief/* which is expouided, purchafing m the recclTcs of a houfe, it muft 
be underftood, thatafairpurchafeismade in a place fit for fuch tranfiftions . 
a very \ovf price being mentioned in the fubfequent verfe, “ price ’ m the 
firft \crfe fignifies a fair price Accordingly, if a man buy a thing at a 
very low price, even from the owner himfelf, whom he has brought to his 
o\%n houfe in the night, and whom he has deceived, he is criminal, and 
{hall be punifhed as a thief But there is no offence m a fale \oluniariIy 
made, at a low price, by an indigent man, ivith the approbation of great 
perfons and fuch is the pradlice 

"What is the ini'* concerning traders, who give a little grain or the like 
to indigent perfons diftreffed for fubfiftence and applying for a loan, and 
who take a writing for the debt at a high valuation , or who receive a very 
high price for a fcarce and neceflary article? Is tlie contraft legal or not ? 
The queftion is anfwcred, as in the title of loan and payment under the 
text of Ca'tva^yana (Book I. v XKXVII i), intereft voluntarily pro- 
mtfed muft be paid, but, if the promifc have been extorted by force, fuch 
intereft {hall not be paid, fo, m this cafe, a price or the like, voluntarily 
agreed on, ftinds good , but if confent have been extorted, it does not ftand 
good For example, a man, diftreffed to provide for his father’s obfequics, 
wiffies to feff fus own furniture , 6at not naJuy finding a parcfiafirr, ap- 
plies to fornc perfon, faying, “ aflift my occafions the other, hearing all 
the circumftances, replies, “ this is jour purpofe, but I defire gun an 
the Tender rejoins, I know, that my purpofe muft be accompli/hed by 
} ou at the expenfe of your own wealth, lam fully fatisfi-d to fell at a 
low price/ in fuch a cafe there is no offence in buying at a low price 
But, fliould he, being of a harfti difpofition and defirous of purchafing the 
thing at his own price, offer to a man, who cannot go clfcwherc, half the 
price, at which fuch things arc fold on all fidcs, and bid him go where he 
plcafcs i/'Zir •■u. ill not take that price , in that cafe a purchafeat fuch a price is not 
valid and the fame muft be underftood of fixing an cvccftiv c price, accord- 
ing to the circumftances of each cafe^ But there is no offence in traders, who 
keepaftoreof commodities for a long time, if they rcccuc a high pnee, 
voluntarily paid for a fcarcc article . there is offence in obtaining a high prKc 
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by deceit, liarllmcfs, or the like. All this is Hated as rcfulting from the rca- 
fon of the Jaw, on the expofition of the text .ns delivered by Misra ; it 
(hould be examined by the wife. 

Chande'swara, infertingthis text among thofe which fliow falc with- 
out ownerfiiip, fays nothing c.xprefsly regarding it. After the te.xtof Visn- 
NCi (LVf) he infercs the following fc\f. 

LVIII. 

Nareda: — An open purchafer is clear of imputation; but 
a purchafe in fecret is a theft. 

After this text, inferting the text of Vr ihaspati (LVII), he fubjoins 
the text of Na reda (XXJCVIIi) as expounding the fenfe of the preceding 
text. If the text of Vr*! HASP ATI (LVII) relate to fals without ownerfliip, 
the fenfe is this j ** delivered by a perfon pretending to be the owner/* 
The term [aibyacjhd) fignifics one capable of fuch tranfaClions as fals and 
the like. Civil contra<5t is among the fenfes of acp:a\Ti the didlionary of 
Amera. ' According to this interpretation, “ from a man not known to be 
honeft’’ (afatah)^ fo expounded by CrfANDE'swARA, is pertinent in the li- 
teral fenfe of the terms. It is mentioned to intimate, that there is no offence, 
if the man, though in fail a thief, have the appearance of being no thief. 
^But, according to the opinion of Misra, it means, from a perfon not praifed 
or revered, that ts, from an infant or the like. Amera mentions praifed 
among the fenfes of fat. Or fraudulent purchafe is here defenbed generally. 

LIX, 

Ya'jnyaWalcya: — He, who fhall receive, from the hand of 
a ftranger, what had been taken from him, or what he had 
loft, without giving notice to the king, fhall be fined nine- 
ty-fix panas of copper. 

He, who receives it, without giving notice to the king, that Ins proper- 
ty had been taken away by that perfon, fliall be fined ninety-fix panas ; for 
he is guilty of concealing a thief. The Retnacara. 

He 


He fliall be lined, becaufc he deprives the king of his due. 


Misra. 


A riNE is due from the thief to the king. Thus both gloffes agree. A 
fine has been declared in the cafe of a fale of loll property by a flranger; 
confequently there is nothing incongruous. 

Is there no offence in felling a waif? There is, if it be fold within the 
fpace of three years j but not, if it be fold after that term : for it is proper, 
that another Ihould obferve the fame rule which is prefcribed to the king. 


LX. 

Menu : — Three years let the king detain the property, of 
which no owner appears, after a dtflinH proclamation : the 
owner, appearing within the three years, may take it ; but, 
after that term, the king may confifeate it. 

2. He, who fays, “this is mine,” mull be duly examined; 
and if, before he infpeS it, he declare its form, number, and 
other circumftances, the owner mud have his property ; 

3. But, if he ihow not at whaC place and time ft was lolf, 
and fpecify not its colour, lhape, and dimenlions, he 
ought to be amerced. 


It mull be noticed, that, if the owner, thawing the time and place and fo 
forth, claim the thing even after three years, he may recover, ’t, provided he 
had not negledted it. However, by the text of Menu, there is no offence 
in felling it after that term, if it be not claimed. Accordingly, fince a 
a waif is to be taken by the king, a man lhall be punilhed. if he appropri- 
ate it without acquainting the king. 


LXI. 


Menu ; — One commodity, mixed with another, lhall never 
be fold as mmixed ; nor a bad commodity, as good ; nor 
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Icfs than agreed on ; nor any thing kept at a diflance or con- 
cealcd. 

Goods dyed with rafTron and the like, mixed willi goods dyed witli faf- 
flower and fimilar drugs, flnll not he fold as mmixed ; nor a bad commodity as 
good; norlefstlnn the weight agreed on; nor a thing which is atadiftancc; 
nor goods which Invc lofl ihcircolour: this being fimilar to a fal: without 
owncrfliip, tile puniflimeru fliall be the lame. 

CoLLu'cAnilATTA. 

What quantity fliall be taken to determine the proportion of puniflrncnt 
fimilar to that of larceny ? It is find, fo much as is the proportion of the 
inferiour commodity mixed with another j or computing the price ofgood and 
bad commodities, fo much as is the gain by felling a bad commodity at the 
price ofa good one; and fimilarly mother cafes: for there is no theft in re- 
gard to the other portion of the falc. 

The law of falc without ownerfhip being extended to this cafe, the fine 
for a kinfman is fix hundred panar. It muft be confidered, in the cafe of 
falc without ownerfliip, that, if a trifle be fold by a kinfman, the fine fliould 
not be fix hundred for this would be diTproporlionate. "When the 

fine for theft would be fix hundred he fhould ply the fame; and it 
is the limit of his amercement: but where the fine for theft would be Icfs 
he fiiould pay the fame fine as a thief: and let it not be objeded, that there 
is no argument, whence to deduce whether fix hundred panas be intended as 
a lefs or greater amercement than the fine for theft; it is proper, that the 
fine be lefs, fince a kinfman is entitled to the ufe of the property. 
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CHAPTER III. 

ON CONCERNS AMONG PARTNERS, 
SECTION I. 

ON PARTNERSHIP IN TRADE AND ADVENTURE, 


I. 

N AREDA ; — When traders, or others, jointly cany on 
bufinefs, it is called a concern among partners, a title 
of judicial procedure, 

JoxNTiy,** on a joint ftock. 

The Retndcara, 

The wordfigniBcs mixed or united; for the verb bhii compounded with 
the prefixy2fm fignifies mix. That union is formed by means of a joint 
ftock, or by means of united perfonal efforts. Thus five traders, uniting 
their capital, carry on trade by purchafe and fale of commodities ; or five 
men, receiving wages, undertake jointly to affift the bufinefs of fome rich 
perfon. The expofition of the Retndcara muff be underftood as illufirative 
of a general fenfe. The meaning of the text is fubjoined; the expreflion, 
and others,” comprehends officiating priefts receiving a ftipend and the 
like. The union of capital or exertion, for work^ for commerce, for effect- 
ing fome bufinefs, for a facrificc or the like, or the fame work performed 
by feveral perfons on a joint Rock, of with united labour, is a concern a- 
mong partners, or is a common exertion by partners ; the inflexion of one caft 
being fubffituted for another. Conlequently the performance of the fame work 
by two or more perfons, uniting by means of joint capital and fo forth, is a con-* 
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ccrn or common exertion of partners ffamhhiya famuH'hana) ; Jl’hi, preceded 
by famut, lignifies performance of work. Or the relative is employed in the 
feventh cafe with the fenfc of refuge or prop, as in the example, “ refides 
with his preceptor:’’ confcquently that agreement or rule, on which bufi- 
nefs is jointly conduced, is a title of law called concerns among partners. 
The pronoun is ufed in the mafeuline gender as in the text of Vya''sa 
(Chapter II, V. IV). 

With what perfons fhould partnerthip be contradlcd j and with what 
perfons fhould it not be contradled ? This queftion is anfwered m the fubjoin- 
ed text. 


n. 

Vrihaspati : — Prudent men fhould not curry on trade, or 
the like, jointly with perfons deficient in capacity or in- 
duftry, affli£led by difeafe, ill fated, or dellitute of friend 
and hoTM; 

a. Let a man carry on bufinefs jointly with perfons of 
.■ high birth, able, diligent and fenfible, Ikilled in coins, in 
purchafe and in fale, honeft and perfevering. 

In all affairs, an incapable man fhould be excluded. An indolent man, who 
negle^s bufinefs, though able to perform it, fhould in general be excluded : in 
fume inflanccs ho\\ever, as in the duties of an officiating pricll, the cxclufion is 
not effcntial. The exception of a perfon afflidlcd byadiflemper, whichdif- 
qualifies him for bufinefs, is proper, for he is incapable; it is repeated, bccaufe 
ihccxclufionofaperfon, in whom difcafc has made its firft appearance, is nccef- 
f-ry on fome occafions j and a perfon afflidlcd by a difcafc indicating a taint of 
fin ir.uflbc excluded from ihcpcrformanceoffacrificc, though othcrwifccapa- 
llc , forcicn pure perfons, jointly performing a religious rite with him, would 
be difiionourcd, fmcc no benefit wouU arife from it. Outcafts and the 
like fijcuUalfu bccxtludcd from the performance of a facrificc or other cerc- 
iimii) ; for the term is illuflrathc of a general meaning, *< HI fated not 
11:0,! cJ to acquire wc.lili, grin, ho"our,c„d the hte : it may be known fronl 
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his horofcopc, or from the vifiblerefultofhis adlions: he mufl be fhunnei in 
the concerns of traders and the reft. “ Dcftitute of friend” or protciftor $ 
inch a man is excepted in concerns of trade and the like ; for, fhoald a difpo- 
lition to knavery or wickednefs arift, it would not be reprefled : or “ dcftitute 
of home;” excepted in theapprehenfion,thatfuchaperfon might abfcond with 
the property. 

“ Persons of high birth;” a perfbn fpning from an honourable family will 
not bedifpofcd to break his engagements, even though his life be endangered. 
“ Able {killed in bufinefs. ** Diligent j” attentive to bufinefs without 
confidering his own cafe : fuch aperfon isfuperiour tomcn in general. “Sen- 
ftble;” capable of contriving expedients, when diftrefs occurs : even in the 
performance of religious rites, the ceremony mifcarrying, "a perfon acquainted 
with the modes of expiation or the like may be required ; other cafes are obvi- 
ous. Skilled in coins”; explained in the Mitdcpiara ftamped money, gold 
nijhcas and the like ; converfant with thefc, and with ftlver coins and the reft, 
and {killed in diftingulftiing coins which contain copper or the like ; in com- 
merce his excellence is obvious ; in other affairs he is alfo ufeful. Skilled in 
purchafe and in fale in commerce, he, who is converfant with purchafe 
and fale, knows the profit to be made : in other inftatjces it muft be explained 
according to circumftances. Honejl^ or pure,” is referred to conftant, occa- 
ftonal, or voluntary rites, or to concerns in general. 

Is not the direct precept fuperfluou®, lince partnerfhip is of courfc permitted 
with perfons different from thofe excepted; or the exceptive text fuperfluous, 
fince perfons, different from thofe with whom partnerfhip is direfted, arc of 
courfe excepted ; and thus, is not the repetition fuperfluous ? No ; the ex- 
ceptive text is neceffary to exclude the perfons tberein deferibed j and the direct 
precept is nscelTary to denote, that the perfons deferibed w // fhould be fought 
for. All perfons different from thofe deferibed in the fccondverfe, are not to be 
excluded: perfons not of high birth, nor yet deficient in capacity and fo forth, 
may be admitted : but if a perfon of high birth and fo forth be found, he fhould 
be preferred. This fenfe is infcriblc. The text is a precept of cthicks, fliow- 
ing prefent good and evil : therefore, fhould the precept be not ob/erved, pre- 
fent evil, aslofs, ftrife, or the hkc, cofues; but it is no breach of duty: on 
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the contrary, any how to maintain a perfon afflifled by difcafc is a duty; and 
there is no offence in fometimes admitting an indnient perfon into pnrtnerJIjip, 
on an agreement for condufting commerce upon the ftock of one, hy the isbour 
of another. Itmuilbeconfidered, that, ifaiiexciude incapabie perfons and 
the reft, it foiiows that aii partners muft be capabie : confequentiy a partnerlhip 
ofcapabiewith incapabie perfons is forbidden. In fomc inftances a partnerlhip 
may exift of perfons aii deficient in capacity ; for none of them are incapabie, 
compared to each other: but if, among perfons of fimilar rank, one be fupe- 
>iour, refpefl: Ihouid be Ihown to him. 

III. 

Nareda: — THEjun£lion of ftock is the caufe of men car- 
rying on bufmefs in partnerftiip with a view to gain; there- 
fore each fliould contribute his fhare to the common ex- 
ertion. 

" JoncTioh of ftock;” union of capital, “ Is the caufe;” is the effici- 
ent means. “ Therefore," that is, for this reafon, they fliouid make exer- 
tions in proportion to their fhares. The text is fo expounded by Chande's- 
WARA. Without a capitai, or ftock, trade cannot be carried on; therefore 
let ail contribute wealth, and fupply what is required for trade, as the hire of 
boats, oxen and other carnage. " In proportion to their ftiares that is, 
let not one furnilh the whole ; as appears from a text which will be cited. 

IV. 

Nareda; — As the fhare of a partner, m the common flock, or 
in work, is equal, or more, or lefs, in the fame proportion, 
fhall his charges, lofs, and profit be equal, incteafed, or di- 
minijhed. 

As the {bare of each partner in the avholc capitai is iefs, more, or equal, 
fo fliall be ills '• lofs " on the capital, by the finking of a boat or the like : 
tile lofs (hall be fettled in proportion to the lharc of /lock, 

■■CitARCEti" ncccffaiy charges; the king's taxes, and the hire of boats 
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and the like. "Profit;" gain. If trade be again carried on upon the pro- 
fit added to the original flock, the lofs and profit is (hared as abovemention- 
ed. Both texts may be applied to agriculture and the like, unlcfs more be 
expended by one of the partners, of his own authority. In direfling, that 
the charges, lofs and fo forth be increafed or ditninhhed, in proportion to the 
(hare of a partner in the common flock, the fame is underftood of labour : as 
is clearly exprefled in the following text. 

V. 

Vrihaspati: — As his lhare of the outlay is equal, greater, 
or lefs, in the fame proportion, tinlefs there be a Jpecial agree- 
ment, fhall each partner pay charges, perform labour, and 
receive profit. 

" Chaegcs lofs by the finking of a boat or the like; and difljurfement 
for the payment of the king’s taxes and fo forth. All this fuppofes, that there 
is no fpecial agreement. 

VI. 

Ya'jnyawalcya:' — In a partnerfhip among traders, who 
carry on bufinefs with a view to gain, let the profit and 
lofs be diftributed to each according to his fhare in the 
ftock, or according to fpecial agreement. 

If there be no ipccial agreement, the diftribution mufl be regulated by the 
/hares in the flock; if there be a fpecial agreement concerning profit and lofs, 
let the profit and lofs be diflributcd accordingly. The Chintdmenu 

Profit and lofs are mentioned as inftances merely; for the rcafon of the 
law is equally applicable to labour. The Retnacaia concurs in the fame cr- 
pofition, but reads, in the fourth meafurc of the verfe, yat’bd vd famvid:^ 
entaUy inflead ofyat’bd "vd famuddhritam : it is expounded ‘or as fettled by 
a fpecial agreement.* According to this opinion more is allowed, under a 
fpecial sgreementf to one of the partners, from a motive of refpedt or af- 
feClion: but, extorted by force, fuch an agreement is null {Chap. II, v. X). 
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h thcic be a Ijicciat agreement ill rcfpcia of labour, it is exptefsiy declared, 
(bat the contribution (liall be unequal. 

VII. 

NxVrcda ; — Let the partncis, unlefs bound by a previous 
agreement, duly contribute to the flock, to the charges of 
living and of trade, to the dedu£lions, and -weights, and 
the care of valuable articles. 

Stock;” ftorc for purchafe and fale. ** Charges of living;” way 
charges. “ Charges of trade hire. ** Dcduflions” made, for particular 
purpofes, from the joint property. “Load;” weights. “ Valuable ar- 
ticles fanders wood and the like, “ Duly,” as is proper. “ Unlefs 
bound by agreement;” not being bound, no fpecial agreement having been 
previoufly made. 

The Ketndcara^ 

Way charges if one of four partners go to a foreign country, to buy 
or fell, let all the partners defray his way charges ; and fimilarly defray the 
charges of his maintenance while living abroad ; for the rcafon of the law 
is equally applicable ; and it is equally miended by the text, fince the 
word hire fignifies food in general. Charges of trade, or hirci* the term 
IS illuflirative of a general meaning, comprehending the king*s taxes and the 
like. “ Deductions” may occur where an excefs has been given by mif- 
take, and in other cafes: there is no objection to the explanation of this 
term as intending debt : if it happen that a purchafe, or the kmg*s taxes, 
cannot be fupplied from the ftock already accumulated, it being then necef- 
fary to contraift a debt, the debt contrafted by the partner fent abroad, who, 
though not cxprefsly authorized, has not been rcllndtcd from contra6lmg 
debts, mult be paid by all the partners. But this is not mentioned in the 
"Retnacara. “ Load,” explained weight, in’ends tlic weights ufed in com- 
merce and fo forth. Let them provide .ind defray thofe fevcral articles. 
By tlic cxprcflion ‘ and fo forth,* gift and tlic like is comprehended in the 
^lofs. “ As is proper;” in proportion to their lliares. “ No fpecial agree- • 
ment having been prcvioully made;** an agreement for exemption from 
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labour not having been made, tt the time when all united in ■pannerjhp 
not being bound by fuch an agreement. 

Others explain the text, ** I ct all apportion the veflels, the accumula- 
tion, the charges, the expenfe of tranfportand of cuftod), and the durable 

fhares ’ If any misfortune happen, it fliall not fall on one of the partners. 

Bur, jf there be an agreement for proportioning the labour, all [hall not 
perform all the work, but th y lhallfurnilh labour refpetftuely, according 
CO agreement as is intimated by the concluding part of the text. Or, if 
th“re be an agreement, that one of the partners fhall contribute no labour. 
It mufl be f) fettled. 

Both opinions fhould be admitted, for they are proper and what is 
confift nt With common fenf, though not mentioned in either expofition, 
null neceflanly bs underftood as comprehended m the fenfe of the text. 

VIII. 

VvASA — Nevsr deceiving each other, prefent or abfent, 
let them make Tales and purchafes, according to the value 
of the various articles. 

Here the privative a muft be mterpofed, “not deceiving ” that is, let 
them tranfadl bufinefs, never deceiving each other 

The Vivada Cbiniciment. 

Deceit in the prefence of the partners confiftsm appropriating things un- 
der falfe pretences, or mnot making due exertions Thus, one of the part- 
ners takes a thing and fays, in the prcfcncc of the rs,ft, “ I take my private 
property which was placed here or he miftates the price paid for a com- 
modity Deceit in rerpedt to labour may bs thus when Cent for any bufi- 
nefs, he fays, “ this bufinefs is not to be performed by me,"* or fats, “ I 
have performed much labour, let this bufiDefs be done by you * Deceit m 
the abfence of the partners 15 » obvious Let them proceed according to the 
profit between the purchafe and Lie of the various articl s, as cloves, nutm-gs, 
peafe, wheat, cotton, grafs and the like 
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IX. 

Vr m.iSPATi : — T hey are declared to be competent arbitra- 
tors and witnelTes for each other, in doubtful cafes of de- 
ceit, provided they feear no enmity to either party. 

“ They;” the partners. 

The Retndcara, 

If one of eight partners, being accufcd of deceit, does not charge a ftran- 
gcr "ith the fault, but fimply denies the fraud, thofc partners, who are 
neither accufers nor accufej, may officiate as arbitrators to decide on the 
fraud alleged ; and they may be witncfles. An exception is mentioned, 
“ provided they bear no enmity to either party," to the accufed or accufer. 
The meaning is, that, if there be any difpute concerning trade in partner- 
Ihip, the arbitration of the partners may in fome inflances be admitted; but 
the evidence or arbitration of ftrangtrs or king's officers is not forbidden. 

Others read the latter part of the text, ” let them not, from an im- 
pulfe of hatred, expel a partner on pretence of fraud." • Though natural- 
ly averfe from him, yet unable from modelly or other motive at firfl to re- 
fufe him, Iiaving thus, from falfc fiiamc or other caufc, once admitted a 
perfon not agreeable to them, fliould they, recalling their averfion, at- 
tempt to expel him on a falfc accufition, let the king prevent them. 

Hoiv then fliall he he cleared? In the mode mentioned by VRlitas- 

I'.VTI. 


X. 

Vitluv'rvTi: — S hould one of llic p.irtncrs be jtiftly fufpeft- 
vil of Sratiil in buying, felling, mid f/ie lif', be may be 
cleared by ordeal : fuch is tlie rule in all controverfics. 

Tins text pfop jun is ihe mode r f trial. •• Jufily fufpened of fraud i” 


iIioukIii 
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thought guilty of fraud, but with fome doubt; for, if it be certain, he can- 
not be cleared by ordeal. If he be not cleared by popular proof, nor be con- 
vifted of fraud, he may clear himfelf by ordeal : it is not ordained in the 
firft inftance; for a text diredls, ** on failure of thefe federal proofs, one of 
the fcveral ordeals is ordained'* (Chapter II). Sufficient caufe of fufpicion 
mud be fliown to ground procedure upon ; not merely, that he has been 
much employed in the tranfadlions of the joint trade : this obfervation is 
grounded on the opinion oFRaghunandama, in the 'Da^ahhdga tatwa; 

otherwife partition of heritage could never be made without ordeal, for 
knavery may be always apprehended." , 

If one of the partners, fkilful in bufinefs, have with much labour tranfadlcd 
Tales and purchafes at home and abroad ; and when partition is made, if he be 
fufpefted of fraud ; let him not in the firft ioftance undertake ordeal, but fay ; 
** examine the Tales and purchafes.” Then, Ihould his ftory be inconfiftcnt, or 
/hould he allege a delivery to a perfon, to whom it is not proved that any thing 
was delivered; in this and fimilar inftances, fufpicion juftly arifing, a judicial 
procedure is proper. But otherwife, his conscience is his witnefs. 

Ordeal may be required in a calc of fraud in regard to labour. Thusi 
one of fcveral partners, bound by a previous agreement, purchafes commodi- 
ties in another country ; another brings thole commodities home; a third 
fells them at home ; in fuch a concern, goods, which were brought by water 
on a boat, being deftroyed by a ftorm, the partners, on hearing of it, fay ; 

they were loft by thy negiedt the other replies : ‘*1 did not negledt 
them in this and fimilar cafes ordeal isdireSIed. “ Such is the rule in all 
controverfies even in other cafes, in regard to loans and fo forth, if there 
be fufpicion, the party muft be cleared by ordeal or other evidence. Evi- 
dence in general is intended. So xhcRetndcara and Cbintameni. 


' XI. 

Vrihaspati: — ^When the principal ftock or the profits are 
diminiftied, in the cafe of partnerlhip, by the a£l of God 
or of the king, that lofs muft be borne by all the partners 
in proportion to their fhares. 

Hh 


Wjie.s 
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WiM'N ihc nccufcd is cleared by ordeal or other evidence j and it is proved, 
that tlic goods were loR without any ncglcd on his part, by the aft of God 
or of the king ; that lofs inufl. be borne by nil the partners in proportion to 
their original fliarcs, Ilerepeats whatbehas before faid (V); or the word 
may be there underflood as intending charges only (fuch as payment of the 
king*s taxes and the like), not lofs : but the fame rule is extended to a lofs 
which happens without negligence; that is, a lofs which happens notwith- 
flandlng the utmofl exertions made to prevent it , or a lofs which occurs when 
the partner, through inadvertence, placed the goods in a perilous fituation, 
jvithout fufpefting the danger. According to the Retndcaia the or 

diminution, mentioned in the text, intends lofs of capital; the fecond, lofs 
of profit: and Misra gives the fame expofition. If the lofs be total, it mull 
be proportionally borne by all the partners ; if profit only be loft, Ihall it be 
borne by that partner, who had charge of the concern when the lofs hap- 
pened ? To remove this doubt, the text exprefles, when the profits 
are diminiftied &c.” If profit be loft with capital, it is proper, on the 
ground of favour, that the partners Ihould fliare the lofs of profit; but /hall 
the lofs of capital be borne by him, who managed the concern when the lofs 
happened? To remove this doubt the text exprefles, “ when the principal 
flock is diminiftied &c.” The fame decifion /hould be given, when the profits 
are diminiftied by waiting for a rife or fall of price. An exception is mention- 
ed in the following text, 

XII, 

Vrihaspati : — But, if one partner, afting againft or without 
the aflent of the others, by his negligence injures the com- 
mon property, he alone muft indemnify all the partners. 

“ Without the a/Tent of the others,’* unknown to them: fo the Cbintameni. 
It may fignify * not fent to bring goods from a country where they are cheap.’ 
It does not intend a cafe, where, having gone to that country on fuch a million, 
the partner, when returning thence, by accident, without the knowledge of the 
reft, meets with a dangerous place : elfe. a partner could never go to a foreign 
country, where he muft aft without direflions from all the partners, fince they 
would not be prefent. 
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** Against the afl'ent of theothersj*’ forbidden to go at that time. For 
example j one partner wifhes to travel by water carriage to a foreign country t 
the others confent, but fay, ‘ ‘ wait this day j incurfions are expedled from the 
army of a foreign prince.” The perfbn employed, neverthelefs, goes that very 
day ; and the goods are plundered by the army of a foreign prince. In that 
cafe a fault is imputed to the partner aftiog againft the alTent of the others. 

In the cafe fuppofed, if the goods be not plundered by the forces of a fo- 
reign prince, but the boat happen to fink in a ftorm, what ih\ll enfue ? It 
cannot be argued, that the lofs muft be made good by him, during whofe ma- 
nagement it occurs, becaufe the goods are loft by a perfon adling againft the afi- 
fentof the others : the motive of forblddance being different, the prohibition 
is nothing to the purpofe. Not being wholly dependent on their commands, 
lhall he not follow the road of gain, although a motive of obje£tion be fet forth, 
if he be able to counteradt the caufe of objedlton ? Nor fhould it be argued, 
that, were it fo, the lofs muft be borne by all. If he had not gone that very 
day, the boat would not have been loft. 

To the queftion thus propofed the anfwcr is, the lofs of the boat, happen- 
ing in a ftorm, is accidental and unforeften: it is the a£t of God. But, 
if he quit the route to elude the enemy, and the boat be wrecked in confe- 
quence, he muft make good the lofs. Other cafes muft be determined 
on the fame principle. 

** Bv his negligence,” is a general cxpreflion, comprehending the adt of 
God or of the king. It appears from this cxpreflion, that a lofs, happening 
by the negligence of a partner not adlmg againft or without the affent of the 
others, muft be borne by all the partners. 

XIII. 

Na^reda; — And what is loft by the negligence of ouq part- 
ner a6ling againft or without the confent of all the part- 
ners, muft be made good fy him» 

The import is the fame as in the prewding text. The particle is ufedin the 

fenfc of ** and.” XIV. 



(■ 128 ) 

XIV. 

Ya'jnyawalcya: — If one partner does what the others for- 
bid or difapprovc, or if he be negligent in doing zvhat they 
allow, and the common property be injured, he fliall make 
it good ; but he, wlio preferves it from robbers or other mis- 
• foitune, fliall receive a tenth part of it as hisreward. 

The property being endangered by the aft of God or the king without any 
on his part, if one partner prelcrvc it by his own exertions, he fliall 
receive a tenth part. For example; a fire accidentally happening where the 
whole flock is hoarded, if one partner extinguifh the fire by his own exertions, 
-or be able to fave the goods, he fhall receive a tenth part as his reward. So, if 
he recover goods funk by a florm in the middle of the river on their way from 
a foreign country, throwing liimfclf into the water at the rifk of his life, and 
dragging them on fhore, he fhall receive a tenth part. Even in the cafe be- 
forementioned, if one partner, going to another province againfl theafTcntof 
the others, fave the goods from the army of a foreign prince, by his own ex- 
ertions, by infinuation, or by artifice, and gain confiderable profit, it is reafona- 
ble, that he fhould receive a tenth part. 

A TENfn part of what ? It is anfwercd, a tenth part of all the goods 
faved. If the partner, who goes even againfl theaffent of the others, fave 
the flock by eluding the enemy, or by other means, do not gam conjider^ 
able profit y fliall he receive a tenth part of the Pio^faroed^ Since the dan- 
ger arofe from his own fault, he is not cntilled to a tenth part. But if the 
boat be lofl by the aft of God, and be fave any goods ; in that cafe he fhall 
receive a tenth part of ihofs goods; and all the partners fhall divide the 
remainder, as ordained by the following text. 


XV. 

Vruiaspati. — If a fingle partner, when danger is appre- 
• hended from the a£l of God or of the king, preferve the 
common ftock by his own exertion, a tenth part of it fliall 


• linfernhij refervatlon to rcconcUe thii and the preceding paragraph. 


be 
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be given to him ; and hll fliall have their refpeaive fliares 
of the remainder. 


“ Their refpeflive fliares.” in proportion to their fhares in the original 
flock ; and the perfon, who faved the common flock, fliall have his lhare ! 
the tenth part is as it were his reward* 

XVI. 

N.i'reda : — He, who preferves, by liis oivn effort, the goods 
of the partnerfhip, when a calamity arifes from the a£l of 
God, from robbers, from the king, or from fire, is entitled 
by law to a tenth part of them. 

When danger only arifes. 

The Re/nacara, 


xvn. 

Ca'tya''yaj4 A : — To him, who preferve goods from rob- 
bers, water, or fire, a tenth part of their value fhall be 
given : this is the rule in all forts of property. 

** PuESERVEj” fave. 

The Retnacari* 

Some infer from the expreflion, ** all forts of property,’* that, if the fe- 
veral property of any perfon, in danger of lofs, be faved by another, even 
in that cafe whoever faved it, fhall have a tenth part of the property faved. 
That is not the opinion of Chande sWara and Misra; for this text 
appertains to the title of concerns among partners. Nor fhould it be arguedj 
that, if a llranger prefert'c any property belonging to joint traders, from 
danger of lofs, he fhall receive a tenth part of it j but Chande swara and 
others deny the reward of a tenth pan, in cafe of a falvage of property be- 
longing to a fingle owner, as is exprefsiy declared by them in tliefe words ; 
* fome hold, that the rule is the fame in all forts of property, even though it 
‘ belong to a fingle owner, but that is not admiffible, becaufc it isinconfifient 
li Mvith 
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* with the title uttier •wbkh the text is placed* This again is oppoFcd on the 
fame objeftion, that it is inconfiftent with the fubjeft ; for the fubjed pro- 
pofed is the rule of dccifion when one of the partners preferves the goods 
from robbers and the like, not when they arc favedhy a ftrangcr: and it 
has not been fo declared in the Camadhenu, nor by Hela^vudha, who hold 
that this has the fame import with the text of Na"reda. CnANDE'’swA- 
RA and others hold, that the tenth part of the property faved fiiali not be 
received, in the cafe of property belonging to a fingic owner, which is pre- 
ferved from robbers and the like. Confcqucntly they concur with the Cama- 
dblnus.nd with HelaVi/diia. 

What then is meant by “ all forts of property The profits andTthc 
principal ftock. Or it may be thus explained ; there is not, in this cafe, 
any fuch diftinclion, as tiiat which is declared under the title of loans and 
payment, in regard to the higheft intereft on gold, grain, wool, fruits, flow- 
ers and fo forth s but a tenth part of any property faved (ball be received, 
whether it be gold, precious flones, pearls, pepper, quickfilver, grain, wool, 
grafs or the like, ThU is denoted by the very expreffion, all forts of pro- 
perty s thus the epithet “ all *' denies any other rule in regard to any fort of 
property ; no diftinilion being any where ipccified between joint or feveral 
property ; but it muft not be objedled, that, if fuch be the cafe, whence is an 
exception deduced in regard to the property of a fingle owner ? It is dedu- 
ced from the fubjeft: confcquently the meaning is, “ this is the rule in all 
forts of property, whether gold or any other commodity, belonging to per- 
fons engaged in partncrfliip.’* 

If any man by his otrn labour, favc the property of partners, or of any 
other perfon, in danger of lofs by water, fire, robbers or the like, what fiiall 
he receive? Although it be not ordained by the law, fomething fhould be 
given to him, as a token of refpe^, or as a recoinpcnfe, on the authori- 
ty of the law concerning other cafes, or on the indudlion of common 
fenfe. 

It i: inferred that amonj; ten partners, if tlircc join in faving any pro- 
perty, whicl, is in danger ofbsingloJI in a river, orofbeing de/iroyed by Sic, 
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tliofc three perfons Ihall fliare one-tenth part only, ^^hich fliould be difln- 
huted in proportion to their refpeftive exertions. 

If one partner oppofed the attempt of iaving tbe goods^ another remained 
fdent, and the third approved the attempt, what is the law in this cafe ? He, 
who oppofed it, fhall have no fliare of thofe goods: the perfon, 
who remained flient, fliall have the fiwrc regularly allotcd Co him : and fo 
lhall he, who affented to the attempt; but he fliall receive fomething more 
than the other, as is declared by Apastamba, in refpeft of thof;, whocaufe 
an to be performed, who aflent to it, and who aftually perform it; 

They all iliare the retribution in heaven, or hell; but there is a 
difference in the rew'ard of him, with whom the a£l originates.*' 

Who fliall receive the (liare of him, who oppofed the attempt ? Kot all 
the others, for there is no latv to give a title to the perfon, who remained 
£lcnt ; not the faivcrs only, for that is inconflflent w ith common fenfc : thus, 
ifailrangcrravethcproperty of another, which is in danger of lofs by 
tracer or the like, he is not entitled to the whole; and in this cafe, how can 
the prefencr be entitled to the whole, iince he is a llranger in regard to the 
property of another? the law admits not a diflmdt hind of o^vnerlhip found- 
ed £U3 ujoioja of flock, 

TiiEqueftlon propofed is thus anfwercd j the perfon, who oppofed theat- 
tempr, fijall receive his proportion of the capital flock ; therefore, the capital 
flock fhall be divided among all the partners, after giving a tenth part of it to 
the faivcrs ; but the profits, after paying a tenth part to the fllvcr, be divid- 

ed, in proportion to their fharcs, among the other partners, folcly excluding the 
perfon, who oppofed the attempt; for it will be fhoun, that even a man of 
crooked uays forfeits tlie profit only. 

Is this a man of crooked ^Yays? or does he not rather intend kindnefs ? The 
man of crooked ways oppofes another, left a fliare of the libour Ihould fall on 
himfclf ; It is proper he fliould lofc his fharc of the profit : but this man oppofes 
the attempt, to preferve his partners life, as he would his own; be oppofes 
it, (0 favc him from pain, thinking the fire irrcfifliblc j why fliould he lofe his 

fliare 
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ftjare of the profit ?. When he oppofed the attempt, even then he forfeited hh 
property ; the profit belongs to him, who, rcgardlefs of his partner’s objedlions, 
and little valuing the prefervation of his own life, plunges into water, orrufli- 
cs into fire, to faye the property ; but the partners, who affented, or remained 
filent, fhall have a fhare.for they had not abandoned the property : it is how- 
ever proper, that fomething be given to the partner, who oppofed the attempt. 

Has he not forfeited even his principal by abandonment? That (hould 
not be afierted, for he has not abfolutely abandoned it. When the goods 
were carried away by water, his refleflions are; “ what can be done ? They 
are loft irrecoverably.” He does not abandon them by a declaration, that 
he has no further intereft in them. Shall his condition be the fame with that 
of a man of crooked w'ays ; for even that man lofes the profit only ? It is 
not a fatisfaftory opinion, which deems that admifiible ; for it is inconfiftent 
withreafon, that the condition ofa man who intends akindnefs, but is unable 
to traverfe the water, though otherwife qualified for bufinefs, Ihould be^the 
fame wdth that ofa man of crooked ways. It muft not be argued, that c- 
\cn his principal fltould not be given to the man of crooked ways. There is 
no ordinance to that effect ; for Ya jnyawa’lcva would have fiid, ** with- 
out dock,” inficad of faying, “ without profit” (XVIII), Nor fhould it be 
affirmed, that this law muft be underftood of the cafe, nrhen toil is omit- 
ted through indolence ; but, in the calc fuppofed, even the principal is for- 
feited. It is not fit, that the property ol one, faved by another, be retain- 
ed by the falvcr, W'ilhout the owner^s affent declared in this form; “take 
the property you have faved.” Neither fliould it be argued, that all profit 
is forfeited by obliquity of conduflj for it is inconfiftent wuth common fenfe, 
that a man, who had previoufly done nothing perverfe ordiftioneft, and had 

acquired profit by his owm labour, fhould now lofe all profit, on account of 
his conduift ina moment ofgrcat danger. No forfc.turc is incurred byoppo- 
fing the attempt, from a motive of affvdtion or the like, without fraud; 
but if it be oppofed from a pcrv’crfe motive, the profit is forfeited ; the fal- 
\er fliall receive a tenth of the principal and profit. 


Ir a partner be conviaed of fraud, the lofs mufi be made f.ood by him : 
thii is nm-an by ihe direBion for d.ftribuling ftarcs to ali, if honed, fits 
cxpulCon ii etfs dircflcd. XVIII. ' 
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xvm. 

irA'jNYAWALCYA: — A MAN of crooked ways let the other 
partners expel without profit; and let a partner, unable to 
aft, appoint another man to aft for him. * 

Let the partners expel a man of crooked ways (that is, a fraudulent part- 
ner) without profit, giving him his principal ftock only ! but let him, who, 
though not fraudulent, is unable to a£l, appoint for his fubftitute another 
man able to adb. 

The Retudeara, 


Misra delivers the fame expofition. 

A FRAtTDtTLENT partner is oftwodeferiptions j onewho isaveriefromths 
performance of work, and one who embezzles property. In regard to per^* 
formance of work a difiinflion muft be admitted, as fuggefied by common 
fenfc! the fraudulent partner forfeits the profit on that part, in regard to 
which he offends^ not the whole profit. A partner, having bought goods 
without fraud, fells them; and afterwards adopts fraudulent ways in his 
fales and purchafes ; but has committed no fraud in regard to the firft goods : 
in that cafe he ftall have a ihare of the profit ; but he forfeits the profit on 
that part, concerning which the fraud was committed. In all cafes, how- 
ever, the fraudulent partner fliall be expelled ; for fraud is fufficient caufe of 
cxpulfion. 

If he perform the labour dlreflcd in regard to fales and purchafes, buC 
negleft the prefervation of the goods, what ihallfollow? If there be no 
fpecifick agreement, and the Ihare of the bufinefs regarding purchafe and 
fale be performed by the dircaions of the other affociates, then, fiiould he 
neglcfl the prefervation of the goods, he fhall be deprived of his /hare in the 
profit; otherwifc, the text would be unmeaningt and it is not reflriftcd 
to negleft of bufinefs from' the firft day ^ the partnerjhip. But, if he 
fay, '' I have /kill in all other affairs, but not in the prefervation of goods;** 
there is no perverfenefs in him; therefore he may partake of the profit, by 
♦ See r. XXXL 

K k ' their 
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their favour. Or the maxim, ** let a partner, unable to aft, appoint another 
mantoa<St foe lum,’* may he applicable to this cafe: therefore, let him. en- 
gage fome other perfon to preferve ihc goods. On this point a diftinflion 
is mentioned. 


XIX. 

Na'reda; — Should one partner be unable to aft, his heir 
■ lhall undertake the work; or, if there be no heir, another 
partner who is willing and able to aft ; if there be no fuch 
perfon, all thi partners. 

** DiSABiLTYi” calamity, or incompetence: meaning calamity from a 
moral caufe. « Heir j" the fon and fo forth. ** If there he no heir if the 
heir be unfit or unable, or if there be no heir prefent, another partner, who 
is able to aft for both, Chill undertake the prefervation of the Hock; if there 
be no fuch perfon, all the partners; for partners muft be neccflarily under- 
Hood, fince it would be improper to underftand ** all,” as intending the world 
at large ; and, from the context, partner muft be underftood even in the mid- 
dle of the text: thus heir" muft be underftood of a partner; and the term 
comprehends kinfmen. If one partner be difabicd, he, among the partners, 
who is heir to the dlfabled partner, ftiould undertake his work ; if he refufe it, 
let the king formally appoint him ; no other can aft for him, if there be an 
heir capable of afting. But, if there be no heir, or, if he be incapable of aft- 
ing for both, let another, who is able to aft for both, undertake the work. 
Tlius ** able" is pertinent ; othcrwilc it would be unmeaning; fince a capa- 
ble perfon may be unable to aft as a fubftitute. The appointment of the fub- 
ftitutc is referred to the king, bccaufc there is no other perfon to whom it 
could be referred. 

Ir there b= no fuch capable perfon, let all the partners preferve the goods. 
The texts of Ya JHvawalcya and others (XIV &c.) being applicable to 
the prcfrni cafe, the faher or falvers ftiall have a tenth part of the property 
This is inferred by Cuakdc'swarA. 

Ir partners b; unJcrftcoJ in ihii text, anolher perfon may not be employed 

at 
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at the choice of the principal, on whom k is incumbent to prcferve the goods, 
This chjeBhn is not con/iftent with reafon, for even the heir may not be em- 
ployed unlefs he be included in the partnerfliip. Nor fhould it be argued, that 
the fame rule may extend to a ftparated kinfman, if there be no undivided 
bre thren capable of acling g for fuch an extenfion of the rule has no foundation 
in any ordinance, or in the reafon of the law. Nor ftjould it be argued, that 
the rule is grounded on the reafon of the law; becaufe otherwife the word 
“able,” in the text of NaVeda, would be unmeaning: it may be taken 
as a deferiptive epithet near/y /uperjiuous. If another perfon may not be 
employed at the choice of the principal ; then, of courfc, the partners fliould 
prefefve the goods, and receive a tenth part as their reward. 

Misra, thinking the application obvious, has not exprcfsly faid, that the 
heir, and other perfons mentioned in the text, are included in the pariner- 
jQiip. Itlhould not bs objeQed, thatMiSRA expounds the text, Ibonld 
one partner die &c how then (hotild another perfon be employed at his 
choice? MtSRA therefore could not have contemplated fuch aconftrudtion. 
Still it js difficult to difprove the iiippofed difquaJilieaiJoj) of bis heir not in- 
cluded among the partners. We therefore hold it proper in this cafe, to fol- 
low the expoGcion of Cha.vde^swara, “ If one partner be unable to a<^, 
let his heir undertake the preferoathn of the Jlock and in this cafe another 

perfon cannot be employed at his choice: but, if there be no fon ox near 
heir, a morediftant heir, included among the partners, /hould undertake it ; 
next, anotherpar/ffrr able to aei ; or if there be no fuch perfon, all the aflbeiates. 
Such is the fuccefllve order. The (bn of a difabicd partner being properly 
under his authority, it is not neccllary, that another heir fhould be employed, 
if a fan be forthcoming 5 but on failure of a fon, he fhould be employed: 
otherwife the fpecial mention of*' heir" in the text would bean unmean- 
ing repetition. It fhould not be argued, that, if another zSefor a dlfahUd 
partner, although an heir cxift, the text is propounded to /how that the 
heir, complaining before the king, may prevent it. There is no argu- 
ment for fclcfting this limited conflruitbn. If the heir refufe the undertak- 
ing, and another partner accept it, then his employment is not difputcd. In 
fa^ the heir ought to perform the work, becaufe fuch is the aitual courfc j 
f«r, os the death of the father, his obligations devolve on the fon ; but, in his de- 
fault. 
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. fault, a fubftitute fiiould be appointed. Therefore the Rctndcara fhows, that 
the heir /hall receive a tenth part of property faved by him. If the perfon be 
feledled at the choice of the principal, he (hall receive a tenth part or other 
reward, as may be agreed on between them : but for others, the reward is 
a tenth part of the property faved ; for it is ordained by fages treating of the 
fame fubjeit. A tenth part of what ^ Shall it be a tenth part of the prin- 
cipal flock and profits 5 or of the profits only ? On the firft fuppofition in what 
does the fituation of the partner differ from the fituation of one who for- 
feits his fhare of profit, fince the gain does not always exceed a tenth part of 
the principal ? On the fecond fuppofition, he, who faves the flock only, 
would have no reward. Both objcdlions are wrong : for the fituation of 
the partner does differ when the gain may exceed a tenth part ; and, if the 
principal flock only be preferved, the reward paid may be replaced by a /hare 
of future profit. But the rule of decifion is this; a tenth part of the proper- 
ty faved, both the principal flock and the profit heing preferved, /hall be re- 
ceived by the preferver ofit ; and this rule concerns property faved by ex- 
ertion, not by the aft of God while the partner merely talked of faving it. 

« 

Him, who embezzles the joint flock, let the partners expel without pro- 
fit, after taking back the property embezzled. Lofs of profit ihall be his pu- 
mftimcnt ; foi no diftinetion is memionca, m regard to itandiiient pjrtncrs, 
in thetextof Ya'jnyawalcya (XVIII). ' 

Ir any trader die, what (hali be done in that cafe f This queflion is an- 
fwered in the following text. 


XX. 

Na'reda: — If any travelling merchant, coming from a fo- 
reign country, fhould die, the king fliall keep his Hock, 
until his heir appear. 

2. Should he have no kinfman in a dire£l line, let the king 
deliver it to perfons allied to him, or to collateral kinC’ 
men ; and if no fuch heir appear, let him keep it well 
guarded for ten years. 


3. Such 
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3. Such property without an owner, and without a claim- 
ant as heir to the deceafed, let the king, when it has been 
kept ten years, appropriate to his own ufe : thus juftice 
will not be violated. 

Misra thus interprets the texts; if one of fcveral partners die, it is dircdl- 
cd fay the preceding text (XIX), that his heir, another partner, or all the 
partners, {hall preferve the flock; but, if all the partners die, the rule for 
that cafe is delivered in thefe texts (XX). According to his opinion, if one 
partner die, there is no reference to the king: but his partners (hall preferve 
his flock, and deliver it, as the king is dire<fted to do, to his heirs, near kinf- 
men, or collaterals : on failure of thefe, let it be delivered to the king, like 
an efeheated inheritance. 

But according to ChandeWara, the hrfl text (XIX) deferibes the 
perfons, who fhould preferve the flock of a living partner when difabicd : 
and the rule, in cafe of death, is declared in the fubfequent text (XX), 
Confequenily, if one of the traders die, notice iliould be given to the king ; 
and the king fhall preferve his flock, and afterwards deliver it to bis heirs, 
when they appear; retaining a twentieth or other portion of it (XXII), as 
a recompenfe for his care : but, on failure of heirs, he may appropriate the 
whole to his own ufe. A diflindlion will be mentioned in explaining another 
text. This is aJfo to be underftood of a cafe, where all the traders are deceafed. 

Others hold, that, if any trader be unable to adt, his fon, as heir, fliall 
perform his work ; in default of the heir, any partner, or other perfon, ap- 
pointed by the principal, fhall perform it, and receive fuch compenfation as 
may be flipulated; but, if fuch perfbn be not able to adl, all the partners. 
A tenth part being directed by fages for a cafe of falvagc only, if the whole 
work be done, the recompenfe fhould be the half or other proportion of the 
profit, according to circumflanccs. The exprefixon, ** fhall undertake it" 
(XIX), is not undcrflood merely offavingthc flock, but of bufinefs concern- 
ing the flock: and this has been declared by Ya^jnyawalcva ; “ Let a 
partner, unable to adl, appoint another man to adl for him;" it is not pofi- 
tivcly required, that the fubllitutc fhall be one of the partners. But Na^- 

LT reda 
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iiEDA exprefsly fays another,” that hemay be emphyedor according to the 
poflibility Qv\m'^o{(ih\\\iy of appointing a ktnfman, and without any further mean- 
ing; foi'itis troublefome to cftablifliadjftinft rcgalduty, while the text may be 
■explained as a mere repetition of a meaning which was obvious. It (hould not 
be argued, becaufe a diredl precept is preferable to a vain repetition, that it is 
therefore necelTary to eftablifh it a royal duty to appoint the fuhjlitute, fince the 
text would be otherwife unmeaning: were it fb, fince another is commanded 
to perform the work in default of the heir, and, if he be unable to perform 
it, all the partners being bound to undertake it, the lad cafe is fuperfluous ; 
but there is nothing fuperfluous, if it convey a precept, fince no ob- 

jeftion exifts tofuch an interpretation. If the man himfclf be unable to adl, 
a fubftjtute muft m allcafes adbfor him; and, if there be no heir, any per- 
fon may be appointed under the textof Ya^jnyawalcya j or if none be 
appointed, the heirs or others, included in the partnerlhip, are declared by 
Na'reda to be the proper fubftitutes: but if the partner die, the rule of 
decifion is delivered in the fubfequent texts, “ If any travelling merchant 
&c.” (XX). 

This expofition feems accurate: let it be examined by the wife. We 
proceed to explain the texts of Na'reda. ** Coming from a foreign coun- 
ty*’ Cwux owe couutxy to anotherv or arriviag in. a forel^a 

country. Confcquently fuch is the rule, if a merchant die on the road, or 
in a foreign country r and this is merely an inftance j for nearly the fame 
rule of proceeding muft be underftood, if he die in his own country, Mrs- 
itA reads priycid abbydgatOpi inftcadof preydd abh)dgat6 vanic' the (enCe 
is the fame, and obvious. What king ? The king, in wliofe dominions the* 
merchants have their abode? Or the king, into whofc dominions they have 
come for thepurpafe of trade? The king, in whofc dominions they trade, 
is confidcred as their fecond king, becaufe he receives taxes and protefls 
them: therefore that king, hearing of a merchant's death, fliall preferve his 
flock, and fend intelligence of his death to the heirs, by means of a meflengcr. 
This is inferred from the expreflion, ‘until his heir appear/ If there be an 
heir, the property of another is like poilbn to the king who appropriates it ; 
therefore he fliould inmediatcly rchnquifii it. When the heir appears, what 
is to b: done ? The flock fliouli be delivered to tum ; otherwife his appear- 
'-•-.ce i: ufclcfs. The follo'ning text is explicit. XXI. 
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XXI. 

VrIhaspati: — one of the traders in partnerfliip happen 
to die, his (hare in the flock muft be produced before of- 
ficers appointed by the king ; 

2. And when any man fhall appear, calling himfelf heir 
to the deceafed, let him prove his right of ownerfhip by 
the teftimony pother men, and then let him take his pro- 
perty. 

Officers appointed by the king*’ to receive taxes from foreign tra- 
ders: before thofe officers, as a channel of communication with the king, 
his fhare of the fiock muft be produced by bis afibciates. “ Heir to the 
deceafed,’* fuch as fon or other perfbn entitled to the fucceffion : let Iiim 
proichis right, as fan, kinfman, or partner, by the teftimony of other 
men. N A^RED A declares the diftmflions of title to the fucceffion (XX 2). 
If there be no kinfman in a dirc£l line, let the king deliver it to psrfons al- 
lied to the deceafed, his wife and the reft: on failure of thefe, collateral 
kinfmen are entitled to receive it. Ciiande'sw’ar a fays, “ on failure of 
thefe, his collateral kinfman fhall receive it:’* and HelaVudiia fays, 
** on failure of paternal kinfmen, the fucceffion devolves on the maternal 
uncle and the reft.” Confequently the wife, the daughter, the daughter’s 
fon, the father, the brother and the reft, and the maternal uncle and other 
heirs mentioned under the head of inheritance, are entitled is receive iL* 
in the regular order of fucceffion. In the text of Nareda (XX 2), 
“ ifnofucbhcir appear” fignifies if the heir do not attend, or if it be pro- 
ved, that no fuch heir exifts. 

If the flock be delivered to heirs, a part fhall be retained by the king’ as 
a rccorapenfc for his care of it. VrIhaspati ordains it. 

XXII. 

Vrihaspati: — Let the king receive a fixth part from the 
property of a ''Sudra ; a ninth from that of a Vaijya ; a 
nvelfih from that of a CJhalriya; a twentieth from that of a 
Brdhmana ; 2. ^ 





2 . But after three years have elapfed, if no owner of the 
goods appear, let the king take the whole; but the 
wealth of a Brdhinana he muft bellow on Brdhmanas, 

A SIXTH part and fo forth from a ''Sudra and the reft in order as enume- 
rated ; for it is a rule, that terms mentioned confeculively are feparately re- 
ferred conftru(ftion by Mi? correfpondent order 
may be exemplified as it has been tifed by a great poet, and m other mftances ; 
“ the charms of the lyre, of the wreath of jafminc, of the blue lily, are 
furpafled by her delightful voice, her fmiles, and her enchanting glance,” 
Confequently the king fhall receive a ftxth part from a '^Siidra, a ninth part 
from a Vaijya^ and one part m twelve from a CJJ.'iiinya, 

How can it be faid, that any part lhall be received from the property of 
z''S{tdra^ fince commerce is forbidden by Menu to a '^S{cdm, as a man of 
inferiour clafs? 

Menu: — A man of the lowefl clafs, who, through covetouf- 
nefs, lives by the a£l3 of the liigheft, let the king ftrip of 
all his wealth and inftantly banifh. 

For commerce is declared to be the profefllon of a Vaifya^ whofe clafs is 
fuperiour to that of the "Siidra (Book I, v. IV). It fliould not be argued, that 
the text of Menu fuppofes times free from diftrefs. Menu, permitting 
Bra£;7:3;ia/ to follow trade in times of diftrefs, forbids the fale of liquids 
Sic. (Tranflaiion of Menu, Chap, lo, v. 86); declaring the means of 
fubfiftcncc for a military man in times of diftrefs, he forbids his rccourfc lo 
the higheft funflion (ibid. v. 95); and, fubjoining the tc.xt quoted, Menu 
exprefsiy dirccls, that a man of the Joweft clafs, who lives by the a£ls of 
the higheft, c\cn in times of diftrefs, fliall be punifhcd by the king. 

To this it IS anfnered, that the text muft be underftooJ of a profetTion 
different from that of the Thus the text of Yajnyawalcya is 

pertinent; "a "SuJrj ihould ferte tuicc-born men; but, if he cannot thus 
ftibfift, he miy become a trader : * and the profcfilon of a hufbandman is 

allowed 
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allowed to the "^SCedra by the Nera-^nbapurdna, let him rely on agricul- 
ture for his fubfiftcnce.” On this ground the praflicc of moncyicnding by 
Ti'^Sudra has been mentioned in the firft: book on loans and payment. In 
fa<£t, at this time, men of the commercial clafs being few, though a diflinc- 
tion has been ordained, their occupations arc followed by Brdbmanas and by 
men of mixed chiffes. The rank of a *'Sudra being attributed to degraded 
men of the military and commercial clafles and to men of mixed clafles, and 
Raghunandana acknowledging that they become ''SCidrax by the negleA 
of their proper duties, it is fit that a fixth part fhould be received by the 
king from them alfo. If men of the Amhajbtba^ Murdbdbbijhtcla and other 
clafTes, who claim the rank of Vaijya and CJbatriyat have not for many gene- 
rations performed the ceremonies ordained by the TeVti, in the form obferved 
by "^Sudrait or if they revere to the duties of their own dais afccr expi- 
ation, the rate of the deduflion ought to be regulated accordingly. But 
Raghunandana acknowledges that a military man, though not of amix- 
ed clafs, may be degraded to the fcTvilc clafi, under the text of Menu,* in 
which he expounds ** gradually,*’ by fmall degrees; “ fervilc clafs,” the 
rank of a "^Sudro ; and “ Brabmanad* the fcripiure. 

Menu The following races of C/hatriyaSj by their omiffion 
of holy rites and by feeing no Brdhmanas, have gradually 
funk zmons men to the Joweft of tlie four clafres. 

o 

Raghunandana alfo admits the fame in regard to men of the com- 
mercial and other clafles. But this is not the opinion of Collvcahu at- 
TA. Some perfons of the Amhajhtba and other clafles, obferving the duties, and 
aflbming the title, of a Cfjatrlya or yaifyot uifl as men of the military and 
commercial clafles j fomc aft as perfons of the fcrvilc clafs ; and fomc follow 
the profemon of their mother’s clafs. The dccifion fliould be regulated by 

ufage, or by the opinion ofRAGHUNANDANA. More on this fubjeft may 

be fought under the title of mixed clafles. 

“ But after three years have elapfed, if no owner of the goods appear” 
(XXII a): if the perfon, to •’j.bom notice u ghert^ fend a meflage, that he is 
• ErrooeosCjr cited at a text cf I £ad tt n Mtin?, Quptcr to, t. 4}. 
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fick, and will fubfequently attend; or fend a mcflagc, orhimfelf fay, that 
the deceafed has left a grandfon, who will fubfequently attend ; but if no 
heir do appear, then let the king take the whole ; but the wealth of a 
Brahmana he muft beflow on other Brdbmanas : fo the Retnacara. The 
meaning is, that, as the heritage of a Brdbmam c^v\T\ot be taken by the 
king, fo, even in this cafe, he may not appropriate the efeheat. 

xxni. 

Menu : — The property of a Brahmana lhall never be taken 
£15 £111 ejchcat by the king ; this is a fixed law : but the 
wealth of the other claffes, on failure of all heirs, the king 
may take."^ 

2. Let the king take all property, to which there is no 
heir, except that of Brahmana: but let him beflow the 
wealth of a Brahmana on priefts learned in the Vidas, 

If that be the cafe, how is he permitted to receive a twentieth part from 
the property of a Brahmana S It (houldnot be argued, that there is no offence, 
becaufe it is received as wages: it is merely implied in the text quoted 
^XXUl \ )t that the property (hall not be taken, on the fuppofition of a title 
io inherit fuch property •, but the king may even fell the flock to a Brcbrrana. 
Were itfo, taxes being the wages of proteftion, even the receipt of taxes from 
apricfl would be admifiiblc. Therefore does Menu forbid it. 

That is denied; for taxes are not the wages of proteftion, but arc re- 
ceived by the king, bccaufc he has a title in the foil. Nor fhould it be ob- 
jected, that they fometimes appear to be his wages, like facnficial fees paid 
topiiefls. Sacrificial fees are not real wages: if they were, there would 
be nodiflmdlion of fees for two facnficcs equally laborious. It is difho- 
nourablc in aking, any how receiving taxes, not to prolcCl a// his fubjeBs; 
as it is in any man, to omit the rites preferibed to his clafs, at darvn, noon 
and eve. 


• BocU V, X, CCCCXUII, 
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Does not the king receive his revenue from the perfon, who enjoys the 
produce of a foil, in which the king has an intereft, as he receives hire of 
hi: vwn houfe or chattel from the perfon who ufes it ? The law has prohi- 
bited the taking of fuch wealth belongingto Brahmanas % for the property of 
adeceafed Brabmanat acquired by commerce, his heritage and debts, might 
othermfe be received on account of the intereft the king has in the foil ; but it 
is admitted, that the kmg has an original property by occupancy in his 
own houfe rto'v} let on hire; not merely a property as king j confequcntly he 
muft avoid taking a Brdbmana*s wealth, in right of a property in it as king. 
This fubjeifl has been fufficiently explained. But if the wealth of a dc- 
ceafed Brdbmana be not accepted by Brabtnanas, then lyt the king caft it into 
water (Book I, v. CCXXXI 2). 

In the third verfe ofNA^EDA (XX 3) ** property without an owner ” 
is explained by Chande^swara, property the ovvner of which is dc- 
ccafcd : “ without a claimant as heir,’* without a claimant entitled to receive 
it. It muft be underftood of all perfons, other than the king, w’ho are en- 
titled to fuccecd, including the fellow ftudent in theology, as declared al- 
moft exprefbly under the title of inheritance. ^ 

XXIV. 

Na'reda : — What is ordained concerning one of feveral per- 
Jons or things, whofe nature and properties are the fame, 
muft be extended to all ; for they are pronounced fimilar. 

The periods of detention, three years and ten years, are contradidiory 
(XX 2 & XXII 2). The following text again propounds a different period, 

XXV. 

JBaudha'’yana : — Property without an owner, which had 
not belonged to Brdhmanas, the king may take for him- 
felf, having kept it one year. 

** Which had not belonged to Brdbmanas\* which belonged to any 
other than a Brabmana, that is, to a Cfiatriya and fo forth. 


Chan- 
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Ciiandl'swara tlius reconciles the apparent contradikHion, in rf^ard to 
the feviod of detention, one, three, am) ten years ; the period is jiroportionccl 
to the time required for the heir to appear, according to tlic remotenefs of 
his rcfidcnce, diftant, more diAant, or moA diAant : and Misra givesd 
Amilar cxpofuion. 

WiiAT is diAaiii ? more diAant? and tvliat, moA diflant ? Itcan- 

nol be faid, that, if the heir refide in the ktng*s own dominions, his rcfi- 
dcncc is Amply diAant ; in another realm immediately adjoining, more 
diAant; or, if another kingdom intervene, moft diAanf, At the time, when 
one merchant died, a foreign realm intervened between the king’s domini- 
ons, and the town whence that merchant came j fince he was fettled at the 
greatcA diAance, his Aock muA be kept ten years. Afterwards, that king 
happening to conquer both realms, and fome merchant from the fame 
town dying, his Aock may be appropriated after keeping it one year; fince 
the place is now included in the king’s own dominions. This would be 
a great difparity. 

The diALcuUy may be tecoaciled on. the opinionofRAOKUSAitBAit a, de- 
livered in the XJdvdbatatwa, in explanation of the term ** different country.** 

XXVI. 

PViAfli-MENU : — here language differs, and where a moun- 
tain or great river intervenes, it is called a different coun- 
try. 

2. However near, countries parted by a river of the fame 
name are called diftinfl countries by the felf-exiftent him- 
felf: 

3. And fo are countries, whence intelligence is not receiv- 
ed in ten nights. 


xxvir. 

VRmASPATi:— Some call the fpacc of fixty yojanas a diftina 

country ; 
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' country ; fome, the fpace of forty ydjanas; others again, 
the fpace of thirty ydjanas* 

To reconcile the diftindtions grounded on language and on diftancc, Ra- 
GIIUNANDAN A thus explains the texts: if the three circiimjlances of differ 
rente exift, the countries are diJlinH within the diftancc of thirty yojanas ; or 
if two exift, and the diftance be greater than thixiy yojanas ; or if one exift, 
and the diftance be not lets yojanas i but within fixiy y6janast if the 

language does not differ, nor a mcuntntn or great river intervene, it is not 
a foreign country : fo the "^Suddbi Cbintdmens. 

Consequently this is intended by the term diflant : if two f tbe cir- 
cumjiances mentioned exift, and the diftance exceed fixty yojanas^ the country 
is more diftant j and if the three exift, moft diftant ; but one of thofe cir- 
cumftances muft almoft ever occur where the diftance exceeds fixty yojanas* 
However near <Scc.” (XXVI 2) ; however near, (within the fpace of for- 
iy ybjanasj) if tlie name of the countries differ, and a river intervene, (hey are 
called different countries. Some thus explain the texts. But others hold, 
that, if a river, or large body of water, of the fame name with the coun- 
tries, intervene (fuch as the river and others), the countries, how- 

ever near, arc called dlftinit countries : thus the caftern bank of the dan- 
gerous river Sindbu is a different province from the weftern bank, both pro- 
vinces bearing the fame name with the river : and fo Pdnebanada^ cr tbe 
region of fve rivers (meaning the Sindbu and other ftreams), is the name of 
a country. 

** And fo, whence intelligence &c.” (XXVI 2) : this muft be underftooJ 
as a defeription fimilar to the diftance of fixiy yojanas * Or it may be thus 
explained ; a place within a countr)’’ of the fame name is diftant j no other 
country intervening, a bordering province is more diftant ; another coun- 
try inlcr\'cning, the remoter province is moft diftant : thus north RdU'ba* 
is diftant from fouth RdiVba\ MagaTbah moxn diftant; Cast, moft dif- 
tant. Many other cafes may occur, but thefc may be fettled in a fimilar 
mode, under the texts quoted. 


• Pfosoucced RJrs the legisn weft of ibe S^Sjlra 't! r«Ter. 
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WnAT ii flic rule, if the n3crc)iant*5 phccof abode were near ^ The 
Jlock nuifl be kept fo long as the heir be cxpcClcd to appear. In fa61, on all 
occafions, fufficient time fliould be allowed : a fpccifick period is merely 
mentioned illuftraiively* The king may appropriate the (lock of a dcccafcd 
trader, at the expiration of one year, after afccrialning from his kinfmen in 
the fame tovvn, that there is no heir in a diilant country, if it were fuppof- 
ed that fuch an heir cxiflcd. But if it happen, that an heir afterwards ap- 
pear, and proving his right of inheritance, claim the flock, whatfhall be 
done in that cafe ? Witliout relying on the king’s property in that flock, it 
fliould be delivered to that heir, even though it have been given to Tome other 
perfonj for a gift without ownerfliip is void. Let it not be obje£led, that 
the king IS confequently guilty of theft ; for there is no theft in difpofing of 
property, not knowing it to belong to another. 

S 11 AZ.L the king pay intercfl or not ? He fhall not pay interefl ; the text 
of Samverta (Book I, v. LXXII) forbidding intereft on a fum, which 
was not originally known to be due. 

I r muft be noticed, that a fpecifick time is appointed by fages for the cuf- 
tody of flock by the king; but no fpecified period being appointed for 
the cuflody of it by a partner or a flranger, the principal flock would be 
annihilated, if fuch perfon were entitled to a tenth part of it for every mo- 
ment of Its cuflody : therefore one tenth part of it fhall be received for the 
cuflody of the flock until it be fold ; but, if it be abandoned in the interval, 
wages only {hall be received. If it happen, that the goods are fold the next 
day after they were bought, a tenth part fhall be received even for one day’s 
cuflody; and the fame allowance muft ncceflarily be admitted, even for one 
year’s cuflody, if the falc be made at that interval of time ; for no fpecifick 
period having been appointed for cuflody, a (hare cannot be allowed on that 
account, Cuflody by the king has been ordained, not the tranfadlion 
of bufinefs regarding the flock ; but if the bufinefs be tranfadted by the king’s 
own choice, through the channel of his officers, he ffiall receive a greater 
proportion of the flock. 
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SECTION II. 

ON PARTNERSHIP AMONG PRIESTS JOINTLY 
OFFICIATING AT HOLY RITES. 

XXVIII. 

Na'reda : — Should a prieft officiating at holy rites be dif- 
abled, let another in like manner perform his work, and 
receive from him the ftipulated fliare of the gratuity. 

“ DisAnLEDj” the term is fo explained in the and Viv6ifa-C6m- 

tdmeni. The expreiTion, “ in like manner,” extends the Jaw of commerce 
to this cale : but in commerce, if one partner be difabled, his work ihall 
be performed by another ; and Raghunandana, Malamdfa toiwa, 
admits the extenfion of the law for fecondary cafes to the primary or prin- 
cipal cafe. In the former text (XVlIl) the fame word fignifies ** difabled 
and the fequel exprefles, that ** the heir fliall Undertake the work.*’ The 
expoiltion therefore appears accurate. 

** Another /’ his fon or other heir j on failure of an heir, a partner able 
to perform the work j or if there be none fuch, a ftranger. This muil be un- 
dcrilood, as it has been already declared in the preceding fe&ion : but the flib- 
fliiute does not receive wages, as in commerce ; for he would be a hireling, 
if he received wages generally; and a reward equal to a tenth part is not 
proper in this cafe. Thus a prieft, engaged in a facrifice, falls fick after the 
firft day ; aftertvards, a fubftitutc performs his work during ten days ; if the 
fubftitute received a tenth part, and the prieft, firft: engaged, received the 
whole of the refidue, their re^vards would be very difproportionate : but in 
commerce, there is no fuch difpropordon ; for the fubftitute is paid by the 
trader out of his own ftock. On this confidcration tlic fage propounds the 
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reward : “ and receive from him &c j” meaning, that the law of commerce 
is not extended to this part of the cafe. 

“ Stipulated j” what has been Aipulated by the fubftitute for the per- 
formance of the work, and has been promifed by the prieft who was firft 
engaged. 


XXIX. 

VRfHASPATi: — So, if one of feveral perfons, jointly engag- 
ed in JacriJicing or other work, fhould be difabled from a6l- 
ing in it, let his part of it be performed by a kinfman, or 
by all the other affociates. 

'* WoRK>” facrificeor the like. The Rctmcara^ 

Misra inferts this text with an obfervation, that ** Vr nuspATi de- 
clares the law generally.*’ It is inferted by both, under the title of pricfts 
officiating at holy rites : the inference will be mentioned. 

So, if one of feveral perfons, jointly engaged in commerce or other bufi- 
nels by a man difqualificd through incapacity or otherwife, Ihould be dif- 
bled from ailing in it, his part of it Ihould be performed by a kinfman ; or, 
on failure of a kinfman, by all the other afTociatcs. Such is the meaning of 
the text. 

It may be fo in commercial cafes ; but how fliould that be done in the in- 
ftance of a facrificc ? for, a facrifice being performed for the benefit to accrue 
therefrom, it is contrary to rule, that the work of one fhould be performed by 
another ; and two fuch rites cannot l>c pcifosmed at once by the {ame pcifon, 
fince it is forbidden to perform at once Uv'o rites of a different nature ? The 
anfner is, it may be performed according to the difiindlions of facrificc: if 
almndrcd thoufand facnficcs be undertaken, five or fix perfons being en- 
gaged to officiate as Hold, or reader of the Rtgveda, fiiould one be difabled, 
his part of the work may be performed by the others; and all admit that 
ilie lJ6fd may officiate as BraLr^d, or rupermte nding priefl. 
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If this text, cxpreffing work generally, be conlideredby Misra ds re- 
lating to all cafes, whether commercial or othenvife, why has it not been 
infertcd in the firft fe£lion on partnerHiip among traders? The anfwer is, 
it is inferred here, to Ihoiv, that ftich a rule exifts in regard to partnerfliip 
among priells officiating at holy rites. It fhould not be objefted, that this 
text relates to commerce only, becaufe it coincides with the text of Na^re- 
DA on the fubjedt of commerce (XVIII)# Its application to holy rites, 
deduced from the comprehenfivcnefs of the expreffion, cannot be abandoned ; 
and all difficulties are removed by admitting this rule in partnerfhip 
among officiating priefts. Sanc*ha and Lic’hita concur alfo in direfting 
the fubflitution of a kinfman. 


XXX. 

Sanc’ha and Lic’hita: — an officiating prieft die before 
the facrifice be completed, his kinfman fprung from the 
fame original flock, or his pupil, fhall complete his part 
of the ■work; but if he have no kinfman, let another prieft 
be engaged# 

It is implied, that his kinfman, or pupil, fhould complete his part 
of the wcric, as a favour conferred on him : if they do not perform ft, 
another perfon muft be fought. The next in fucceffion need not be feledled, 
as in cafes of inheritance j for the fame rule of JubJlitution is applied by 
Vrihaspati to the other afTociates : and the law is the fame in com- 
mercial cafes. But if they require a fharc of the gratuity, it muft of courfc 
be given. 

Is not the text fuperfluous, for the general law requires, that, if the 
father be difabled, the fon muft perform what fliould have been done by 
him ? No : for, fhould the facrificer fay, ** this man has fallen fick, I ap- 
point another to perform his part of the work, his fon fhall not perform 
it the text would ferve to prevent fuch condudt. It therefore appears, 
that, if a prieft, engaged to officiate at Iblemn rites, be di/abled, the fubftitufe 
fhould be appointed by him. The prieft being bound to perform the rites 
by an engagement in this form, “ I will aft according to the beft of my 
O o knowledge 5” 
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knowledge fliould he be difablcd, it is proper, that lie Ihould provide the 
fubftitutc; otherwife he would be guilty of a moral offence, not cffcfling the 
work he had engaged to perform : and it muft be underftood, that the 
form of appointment is this, “ I engage you to perform fuch a work un- 
dertaken by me.*’ 


XXXI. 

Ya'jnvawalcya : — A man of crooked ways let the other 
partners expel without profit ; and let a partner, unable 
to aft, appoint another man to aft for him : this law is 
declared for partnerlhip among priefts, who jointly offi- 
ciate at holy rites, and among hufbandmen or arti- 
ficers. 

This fhows, that theperfon, unable to adt, fiiould make the appoint- 
ment ; in commerce, the fubftitute fhould be chofenby him, not by the 
other partners; and, that law being extended to partnerihip among priefis 
by the terms of the text, it appears, that the perfon, who is unable to 
aft, lliould appoint the fubftitute. 

Va'chespati Bhatta‘'cha'rya holds, that another pneft fhould be 
engaged by the iacnficcr, if the pneft, firft engaged, be defiled j for his 
defilement difquahfies him for appointing a fubftitute. Even in other fimi- 
lar cafes, another prieft ftiould be appointed by the facrificer. But it is 
not incongruous to fay, that another prieft ftiould be appointed with the 
approbation of the prieft firft engaged. 

If the fon or pupil of the perfon, who is unable to aft, be not equally 
(killed with the father in performing the rites undertaken, the facrificer 
may rejeft him : fuch is the induftion of common fenfe. But if the per- 
fon, appointed by the officiating prieft, be equally capable with himfelF, 
he ftiould not be rejefted : or if the facrificer cannot produce a perfon fu- 
periour to him who was fclcdled by the officiating prieft, then alfo the 

perfon engaged by the officiating pneft (hall perform the work: or (hould 

the officiating prieft provide a fubftitute equal tohimfelf, and the facrificer 

«rovifie 
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provide one fuperiour to him, even then the pcrfon provided by the offici- 
ating prieft (hall perform the work ; for it is not proper, that the facrificer 
Jhould now require a perfon of fuperiour qualifications. In the fame mode, 
further rules may be ehafahfhcd. 


XXXII. 

Menu : — If an officiating prieft, a£lually engaged in a facri- 
fice, abandon his work, a fliarc only, in proportion to 
his work done, fiiall be given to him by his partners in 
the bufinefs, out of their common pay. 

If he abandon his work, by reafon of ficknefs or the like, a Ihare of the 
lacrtficial fee. fliall be given to him, in proportion to his work done. 

The Retfidcara. 

So likewife Va^chespati and Culltj'cabhatta. But if he wicked- 
ly abandon his work, a diftin^iion is taken, which will be mentioned. 

xxxin. 

Menu: — But, ifhe difeontinue his work mtkotet frauds after 
the time of giving the facrificial fees, he may take his 
full Ihare, and caufe what remains to be performed by 
another prieft- 

In facrifices and other holy rites celebrated according to the forms of 
Madhyandin A, the fees arc dircflied to be paid in the middle of the cere- 
mony. In fuch a cafe, if an officiating prieft be difabled after the payment 
of the fees, he may take his full (hare, and caufe the work to be completed 
by another. Such is the expofition of Culi.u''cabhatta ; but Misra, 
giving the fame expoficion, explains “another prieft,” afon, &c; this, how- 
ever, may be underftood as alfo intended by Cui.lu'’cabhatta. 

“ His full fhare;” his ftiare on a partition with the other officiating 
priefts. If there be no fon, what (hall be done ? It fhould not be faid 
that, caufing the work to be performed by another, the difabled prieft fhould 

give 
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give him wages ; or, if he perform it a ftvour, there is no objcdlion to the 
■ominion of wages: but the cxprefTion, “he may take his full fliarc,” fup- 
pofes the work to be completed by his own fon. Were it fo, the text would 
befuperfluous. Nor fiiould it be faid, that the text intimates this diftindlion; 
if the difabiUty arife before the fees arc paid, the facrificcr ihould engage 
another priefl, and, dividing the gratuity, pay a fliarc to each ; but if the fees 
have been paid, the priefl, who has received his fee, may appoint another fc- 
3e£lcd by himfclf. There is no ground for a diflmd preferable right of the 
officiating priefl, and facrificer, to appoint the fubftitute before, or after, 
the payment of the fee. Until the facrifice be completed, there is appre- 
henfion of failure m the ceremony : elfc what remained, need not be per- 
formed. 

To this queflion fome reply, the fee, received by the officiating priefl, 
becomes his abfolate property. How fhould the fubflitute, afterwards com- 
pleting the work, be entitled to receive a fliare of it from him; for the fa- 
crificcr*s adl of religion would be impaired, if he gratified one priefl out of 
the property of another? Therefore, fhould a perfon, different from the 
fon or other heir, complete the work, he is entitled to receive fome additi- 
onal rccompenfe from the facrificcr. The fee for a fpecifick part of the ce- 
remony having been already paid, how fhould a gratuity be afterwards pay- 
’ablc to the fub^itute, fince it is not ordained by the law ? This objedioti 
is wrong ; for the general law fliows, that fees fhould be paid by way of re- 
■compenfe. 


XXXIV. 

Parana: — ^The man, who obtains, by falfe pretences, a Brdh- 
mana’s recital of holy texts, or pays not the due reward, will 
certainly go to a region of torment. 

This is moral law, not the law of judicial procedure; confequently, 
lliould the facrificcr defy hell, whence (hall the fubllitutc, who completes 
lire work, obtain his wages? Labour uorervarded is not confident with ju- 
dicial law. Should he not therefore receive a rccompenfe from the offici- 
ating pried? and even though a gratuity be given to him by the facrificer, 

drall 
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fliall he not receive a (hare of the fee from the officiating prieft? SinOc 
Menu direds, that the prieft firft engaged may take his full fhare, a fee by 
way of recompenfe from the employer, being required by moral law, fliould 
alfo be eftablifhsd as reqmfite under the law of judicial procedure; for the 
text intends it. But when a fon is the fubftitute, be is fufficientlyTecom- 
penfed by the gratuity paid to the father; confequsatly there is no difficul- 
ty, even though another fee be not paid. 

The fubftitute fliould be appointed by the officiating prieft, even in this 
cafe (namely, where the fees have been already paid); for he has agreed to 
perform the w ork : but if the prieft, not afraid of violating his engagement, 
refufe to appoint another perfon, let the facrificer engage another prieft, that 
his buftneft may be cfTecled ; u hcther it be a facrifice according to the forms 
of Madhyandina, or other folemn rues, fuch as the and the 

like. In this cafe, if the fee have not been already paid, the fhare fhould be 
fubdivided s but, if it have been paid, it is obvious, that (be full Jhare Jl.aU be 
retained^ and a fsparate recompenfe be given to (be fubjittute* 

It fliould not be argued, that the a<ftis perfeft at the moment when thfl 
facrificer has engaged the priefts. As hunger is not fatisfied, before viduals 
are prepared, merely by commencing their preparation; fo the benefit of fo- 
lemn rites, yet unperformed, is not fecured by the mere undertaking. 

P4.YMEITT of fees in the middle of theceremony is nowpraftifed, in con- 
formity with tbeopinionof RACHUNANPANA,attheZ)a;2’^^d, and other 
feftivals: the fame form fhould he there obferved in regard to the appoint- 
ment of priefts ; for the rcafon of the law is equally applicable. 

Menu himfelf propounds the (hares in particular facrifices, asanexam- 
ple ofthe diftnbution of fees, to which the expreffion, ''hisfufl fhare,” 
alludes. 


XXXV. - 

Menu : — here, on the performance of folemn rites, a ipe- 
cifick fee is ordained for each part of them, fliali he alone, 
p p who 
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'ivho performs that paU, receive the fee, oi fliall all the 
pnefts take the perquifitcs jointly ? 

2, At fame holy rites, let the Adhzuaryii, or reader of the 
Yajurvtda, take the car, and the Brahma, or fupcrintend- 

ing priell, the fleet horfe ; let the Hotd, or reader of the 
Rigveda, take the other horfe, and the Udgdtd, or chanter 
of the Sdmaveda, receive the carriage, in which the pur- 
chafed mateiials of the facrilice had been brought. 

3. A hundred com being diflributable among fixteen priefls, the 
four chief, or firfi Jet, are entitled to near half, or forty-eight ; 
the next four, to half of that number ; the third fet, to a 
third part of it j and the fourth fet, to a quarter. 

At thofe folemn rites, m which fpecifick fees are ordained to be paid 
for each part of them, at the commencement and fo forth, (hall he alone, for 
whom the fee is paid, take it; or (hall he receive a deduflion only, and all 
the pnefts take and divide the perqmfites ? On this doubt, the legiflator pro- 
pounds this text (XXXV 1). _ CULLu'cABHATTA. 

He alone, who performs that part, fball receive the fee;*' where fpeci- 
fick fees arc ordained by law for each part of the rites, pajable to the perfons 
officiating as Brahma and fo forth, they (hall receive thofe feveral gratmties, 
whatever be the amount; and not throw the fees together, and divide the 
whole. The import of the fiibfequent phrafe, " take the perquifites jointly,” 
will be explained hereafter. How much (hall be the fee, for whom, and at 
what facrifice ? To illuftrate this, he himfelf inftances one cafe : on preparing 
the facnficial fire for thofe, who follow certain ''sdc’hds of the Veda, a car 
fhould be gi\cn to the jddbzaaryu , a fleet horfe, to the Brahmct; and the 
carnage, in which the moon-plant was brought, to frieJJdgata. therefore, 
left the frrfpicuny of the rule be obfeured, whatever fee is dircfled on 
whatever account, that, and noothcr, fliallbepaid So Cullu'caciiatta. 

” Those, who follow certain ■Vnc’iar of the Vida;" thofe, who ftudy 


certain 
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certain ^sac*haioi the Vida. “ On preparing the facrificial fire 5” on pre- 
paring it for oblations to fire. 

The Adbivaryu and the reft are diftindl officiating priefts, whofc duties 
are well known. The 'Brahma and others fiiall not have a (hare of the 
car ; nor the Adhwaryu and the reft, a ftiare in the value of the Brahma's 
horfe. CuLLu'cABHATTA mentions a Jleet horfe, to ftiow the relative 
inferiority of thefe priefts, in the order in which they are mentioned. If there 
be no fpecifick fee for each part of the rites, a partition fliall be made as 
fuggefted by the text, '« all the priefts Jhalt take the perquifites jointly.” He 
ftates a cafe as an inftance of partition : where four fets of priefts officiate, 
the fecond fet is entitled to half of what is receivable by the chief fet, and fo 
forth. The third fet is entitled to a third of what is receivable by the firft: 
fet, not to a third of the whole ; for the firft and fecond fet having received 
three fourths, a third of the whole cannot be paid out of a quarter only. 
Therefore the text muft be underftood to mean a third of what is receivable 
by the firft fet :* hence it amounts to fomething more than half a quarter ad- 
ded to a quarter of this dra&ion ; and more than three quarters added tohaUa 
quarter of the whole fum hav'c been diftnbuted : a trifle remains, foraewhat 
lefs than half a quarter j but the fouith fet ought to receive a quarter of 
half the lura, or a quarter of the fhare receivable by the chief ftt ; that is, 
half a quarter of the whole ; yet there remains not fo much. This difficul- 
ty is reconciled by Cullu^cabhatta, Chande'swara, Va chespati- 
MisRA and others. The word arddha in themafculine gender is employed 
in the fenfe of a part in general, whether more or lefs than half, as noticed 
by Amera ; from the context, it muft of courfe fignify fomething lefs 
than half; and it fignifies a part ec^zXto halft for it is a rule, that 
equal parts are underftood when the proportion is not fpecified ; thus they 
reconcile the diftribution. At thajyotijhtoma, fixteen officiating priefts arc 
required by the law : there the Hdta, Adlmaryu^ Brahma and Udgdtd, are 
the four chief perfons, entitled to half the fee; and the fee, di- 

refled by holy writ, confifts of a hundred cows : an equal part would 
amount to fifty ; fomething lefs than that, or forty-eight cows, lhall be 
received by the Adbuoaryu and the reft. The next, namely the Mattrd- 
varuhiy Pre/lotd^ Brdhmendcbcb'hanji, and Breiipre/lota, who arc entitled 

to 
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to half of wlnt Is received by thcfirft fet, according to all readings of the 
text (whicli dificr m form not in fubft'incc**'), fliall receive twenty-four 
cows , the diHiculty being here reconciled by allotting fomething lefs than 
aqta\te\, Ihe iXwrtX hi the /^chcb*havaca, NiJJjla, ylgmd'hrat 

'ind PretihirtOi Onres a third part of what is receivable by the firft fet, or 
fixteen cows j and eighty eight cows have been thus diflributcd : the fourth 
fet confifting of the GiAva, Unnittt, Puldt and Sioabrahmanya, lhares a quar- 
ter of what was receivable by ihe chief fet, or twelve cows: thus the hundred 
cows are diftributed. The fame form is to be underftood in all cafes. 

Adbtvaryu tic. are fixteen denominations of perfons engaged for the feveral 
parts of the folemn rites of facrifice and fo forth, explained m the law concern- 
ing religious ceremonies. Difputcs among them occur at the time of ap- 
pointment, not at the time of didnbutmg the fees , for the law has obviated 
difputes concerning the diftribution. Each fhould be appointed to that part 
of the ceremony for which he is quahBed , or he may be admitted, through 
favour, to an office for which he is lefs fit. 

The diftnbution of cows at the jySupstdi^ia as mentioned by Cullu ca *» 
BHATTA and others, is not merely grounded on the reafon of the law, but 
the law itfelf ordains fuch a diftribuiion. 

XXXVI. 

Srauta Ca'tya'yana* — Twelve to each of the firfl fet, fix 
to each of the fecond, four to each of the third, and three 
to each of the laft. 


Tins fuppofes four priefts in each fet. It muft be noticed, that if 
pnefts be engaged for the firfl and fecond fet, and the others be perfonated 
hy grafs,'!' the whole fe^* fhould be divided into three parts, of which two 


• TeJ arJJba llajah Cfltitled to half ofthat namber , to half ofthat hilf, a phrafe rmilar to that of 
" treened by a fkicfn 'Miit./i. K\^i laj arJJbtnah and roticcj another reading the laft » 

loi c\er jertincnt for the term ^may well fgniy cnutled to one part in two The firft rea ling is approved 
Is CnA*«Dt»WA»A and Cuiiucabuatt* (I have tramferni tb ft remarkt fnm tbt ttxt t» a Bate ft* 
lltje.lt ef av( d /» hig an inUrta/t an a/ the ftmttntt } T. 

f U hen a religious ceremonj ijp-rWed by a fogle pnell, he places on his right hand fifteen blades 
cf r grafi to ^'erfon^te the fupcnmending pneft and at rites, which ftould be performe 1 by four or 
lyfxtee j ncHi, tl e reprefentatisei of foiscof th-d are fimilarlv mad- of Rrafi, it the numb-r of per- 
f '-1 atter-mg be infu'^lcient ** 

* fhould. 
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fliould be given to the chief fet; and one, to the fecond; for the Jaw 
fhows, that the fecond fet fhould have half the quantity received by the 
firft. So,' if the firfl; and third fet only join in the work, the fee fhould 
be divided into four parts ; of which three fhould be given to the firfl fetj 
and one, to the thirds or, if the concert be only between the firfl and 
fourth fet, the fee fhould be divided into five parts, of which four fhould 
be gi^en to the firfl j and one, to the fourth fet : if the fecond and third lets 
only unite in performing the riteSi the fee fhould be divided into five parts, 
of which three fhould be given to the fecond fet ; and two to the third. 
If the fecond and fourth fets only officiate, the diflribution is the fame, 
which is made when the firfl and fecond only adt. If the third and fourth fets 
only officiate m the joint work, the fee fhould be divided into feven parts, of 
which four fhould be given to the third fet } and three, to the fourth ; fo, 
if the firfl, fecond and third fets aft together, the fee fhould be divided into 
eleven parts, of which fix belong to the firfl fet; three, tcT th6 fecond/ 
and two, to the third j if the firfl, third and fourth fets only officiate together, 
the fee fhould be divided into nineteen parts, of which twelve belong to 
the firfl fet j four to the third ; and three, to the fecond : if the firfl, fecond 
and fourth fet only aft together, twcnty.eighl fhares fhould be diflributed s 
of which fixteen, to the firfl fet j eight, to the fecond ; and four, to the 
fourth : but, if the fecond, third and fourth fets only aft together, thirteen 
fhares fhould be diflributed ; of which fix fhould be allotted to the fecond 
fet; four, to the third; and three, to the fourth, Ifoneprie/l only be en- 
gaged for any one of the fets, and the others of that fet be perfonafed by 
grafs, but a competent number of priefls be engaged for the other fets, then, 
whoever performs the •work of a ptieft perfonalcd by graft, fhall receive his 
fhare This rule mufl be admitted in regard to all the fets; and the fame 
method is applicable toother facrifices. In facl, at this time, and in this 
province, the] employment of fixteen officiating priefls is little praftifed; 
but the employment of four, as direfted in the Gribyd-Jangraha^ is frequent. 

xxxvir. 

The Grlhya-fangraha, — In gaming, in judicature, in holy 
falls and folemn rites, a Ilranger fees what efcapes the ob- 
fervation of the principal : therefore 


2, Let 
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2. Let one be appointed to perform the work; let ano- 
ther hold the book ; let a third expound queflions ; and 
thus let the bufinefs be conduflcd. 

The firft text declares the motive; in the fecond verfe (Irangers arc dif- 
tinguillicd : “ let one be engaged in the work,” namely the fpirilual teacher; 
and he officiates as Drahnid, or fuperintendingpriejlzx the performance of 
facrifice as a part ofa folemn aft of devotion. If the principal himfelf do 
not perform the facrifice, the fpiritua) preceptor officiates as prefenting 
the ohladonSt and if the man himtclf do not perform the principal rite, he 
officiates as his fubftitute. One perfon holds the book; and a by-ftandcr 
expounds queflions. 

By ** flrangers” are denoted perfons, who attend for any purpofe at gam- 
ing and fo forth \ but in the performance of a facrifice, fmcc a text ordains 
that perfons fhould be engaged for every part of the bufinefs, their ap- 
pointment by name to particular offices muft be underftood. Herein 
Raghunandana concurs; and the learned fay, that a previous ap- 
pointment, made with civility, muft be underftood, Confcquently, 
if it be fuppofed that it is folely meant to inftance perfons engaged for the 
performance of rites^ that is applicable to thofe only, who are enume- 
rated. Therefore, they are thus counted ; firft, the perfon engaged for the 
ceremony, namely the Brahmh^ for he is appointed to check the utterance 
of words unfuitable to the rites, and to notice what is done, and what is 
omitted. If the man cannot perform the facrifiec himfelf, then the Uotd is 
alfo a perfon engaged for the ceremony; for he is employed to recite texts and 
to offer the clarified butter. Both, being perfons engaged in the work, are 
comprehended in the fame term. A fubftitute is of two forts, the Hd/d and 
another perfon; we have therefore faid briefly, that both are comprehended 
in the fame term, and that the employment of four officiating priefts is 
proper. In fa£l, the Brahma or fuperlntending priefl fhould be confidered as 
a ftrangcr engaged in the work; for the HflVa and fubftitute cannot give 
more attention than the principal. Thus the Brabmd notices what is done 
and what is omitted ; a by-ftandcr notes the form ; and the reader views the 
book, for the Hold cannot attend both to the book and the oblations: 

though 
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though as reprefentative of the pcrfon, for whom the ceremony is perform- 
ed, he /hould be confidered as the principal in the riles. 

Is not the reader alfo appointed for the rites ? The term, “ appointed for 
the rites/* muft be underftood as intending a perfon different from the 
reader, in like manner as one’ name of kine may denote cattle of that 
fort, and a fynonymous term in the fame fentence may intend cows only. 
Or the Brahma is ufeful and necejfary to prelerve due obedience to the com- 
mands of the Vedas, that the rites may have their effeft, as a peflle is necejfary 
to pound rice and other grain ; but the reader is only employed, on the 
reafon of the law, to hold the book. Ifaprielf is not found for the em- 
ployment, the Brahma may be perlbnated by grafs ; but, if the principal 
himfelf can remember the texts, the reader is not perfonated by grafs. 
Thus “ appointed for the ceremony** fignifies a perfon employed as requi- 
fite to the cfFe£l of the rites. 

“ Let a third expound queftions:” for example, when the JT^/aattendsnot, 
it is afked ; what is the confcqucnce when the Hb/d docs not attend?’* 
Or, after ihefacrifice is begun, the reader fays; ** reftingyour hands on the 
ground, name the Earth inaudibly.** On hearing this diredlion, the H5td, 
pfacihg fii’s hands on the ground, a&s, “■ in this manner The by-ffander 
replies; even fo,” or, **not fo,” Suchanfwcris the bufinefs of the by- 
ftander, explained by Amera, ** he, who Ihows the forms.** Let the 
Brahma fuperintend the riles, noticing whether the Hold, through forgetful- 
nefs, do any thing contrary toproperform. Thus are four officiating priefls 
employed. When the work is finifhed, gifts fhall be received by them from 
the perfen for whom the facrifice is performed; and thofc gifts are called 
facrificial fees fdacjhind ), becaufc of ability ( dacfial'isa) to produce effedt. 

I 

By whom lhallthe fee be received; by one perfon? or jointly by all ? 
On this doubt it is diredied, under the text of Menu (XXXVl), that the 
Ipecifick fee fhall be received by him, for whom it is ordained ; but, where 
no fpecifick fee is ordained, it fhall be (hared among all the priefls. With 
this the Ch' handoga^pariijhta difagrccs; for it excludes ihereadcrand theby- 
flandcr, dircdling the fees to be divided between the fuperintending priefland 
the perfon who prefents the oblations. XXXVIII. 
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The Ch'handoga-pdrifi/fita : — ^The reward, which has been oi*-* 
dained for him, fhall be given to the Brahma, or Jziperm- 
tending pnefl, when the bufinefs is completed; and where 
no reward is declared, let a vejjel Jiill of grain or piirna pd- 
ha be given. 

2. Ir another perform the office of facrificer he ffiall take 
half the facrificial fee; but if the principal himfelf perform 
both offices, he fhall give the fee to another perfon. 

It cannot bs argued, that, Brahma, being explained by RaghUN andama, 
in the Duigoifava tativa^ as bearing the general fenfe of a perfon who caufcs 
the rites to be performed, the leader is entitled to a fharc of the facriHcial fee; 
and, by parity ofrcafoning, the fame follows in refpeft of the by-ftander alfo. 
In the expreffion, *' if the principaUiimfelf perform both offices,** both,*" 
referring to what has preceded, (hows, that in the cafe of his performing 
both the office of Brahma and hlhta, the fee (hoiild be given to another per- 
fon: and that argument would be inconfiflent with what is written in the 
Sanfidrataiwa; “ let him give the fee for the principal rite to the teacher, 
who fupetintends the rite j but if the Hold be a different perfon from 
the facrificcr, no fpecifick fee being mentioned for their feparate offices, 
the Brahma and Hold flull fliarc the facrificial fee.” 

Some hold RAonuNAKDANA^s meaning to be this; let all the pricfls 
(liarc the perquifites, under the text oFMdnu fXXXV i); but the text 
quoted (XXXVJII i) is a general dircclion, which fuppofes a cafe where no 
reader is cmplo) cd : for the difficulty is removed by interpreting “ another 
perfon” (XXKVIII 2), another teacher by book ; and this fuppofes a cafe, 
where the facrlficc is the principal rite; but if it be a fecondary part of 
the rites only, the /Jr/jZvrJ and ihc reft not being employed in the prin- 
cipal ceremony, tlie fee for tint ceremony fliall be received by tlic reader, 
v.ho is employed in it. Shall not the reader, being employed even in ll>c 
ricnrrc, receive a fi> irc of the (facrificial fee? And, if this be admitted, is 
at nut inconnilent with tlic rule, tint *• the Brahma and lUlS fliall fliarc 

the 



: /[Uo 3-1^ 3UO S9A1M0J J3ptrey-Xq aqi inq ‘ssisqj 3A1333X s^jatid 

jaiqa oa \3 aqj i jjrq ^ puE saiBqj JqSp ojui papiMp asj ajoqAV aqi jo *j|Eq 

u puB sjBiy B j3pB3j 3qj puB ‘s3JBqj wjqj aAi3D3J q3B3 jjBq; Vfpfj aqj puu 

^3ijd 5uipu3juwadnj gqj Xpaanbajuo^ 3qi Xq puB Sarptzaj 

-uusdnj aqj Xq a^qBAisoax si itqM. jo ‘pJiqj b oj japuc^j-Xq aqj puB ‘jpq 
OJ pappua SI J3pt3i aip snqj, sb ‘vNvaMVNaHOva Xq psuopusm 

jaqiaSoj sjs pUE ‘jEdrouud sqj joj sajnjryqnj sjb Xaqj Joj i pjy aiB 'suoij 
-E|qo sjuajaid oqAv 'uojjad aqj puB ijaud Suipaajuuadnj aqi ‘axaqi pue i uoij 
-janb jEqi Sui^siiej sb pajapijuoa aq ynm uoijBppiqa jo ajodind aqi joj 
pajE^ sjaquinu aqi ‘paja^yuc si Ji siqi ox ’UoiiEpiania joj papuajui Xjajsui 
SB jyaj jeqj ^uijapyuoa uj X][n3tyip ou sr aJsqj joj -(^IIAXXX) 

:{J0AV aqi ui paSefua aq auo jaf „ f paiia ^Bj jxaj aqi ui apBUi si uopuaui 
qonj jrqj ‘payafqo aq lou 'syapd aiBUipjoqnj puB ‘XjBpuooaj ‘Jaiqa 

JO ‘ajEo srqj UI ‘apBUi sj uopuaiu ou joj • (^ AXXX) c**^^ JFH <» 

-ua aJB jaiqa xnoj aqj ,, *paip aAoqe jxaj aqj Xq pa^jajip tujoj ^qj qr jo^l 
2 ajB3 siqi ui apBUi aq uoijiuEd aqi mojj •'/A^ jBqj oj SuipjODDB 

fiaSej jaqjojosjxaiaqi mB[dx3 oj JEjnSai si jt puB ‘(niXXXODO ’■''■‘A 
:(oog) 'jxvjsvHi VA Xq juaurtua-aid paJBpap si ANSpvj Joj {S93 
-guoBj jBpoiij pue vtuvjqftj^^f aqj oj paiiuiq aq nM3jAl "jo aqi jou Xbui 
•p;i^tftjviv2cpuvy^(j^ aqi qjiAi Xaua^yooaui aqj aAOiuaj ox ’syaud aqi |i« 
Xq pajsqj sf aaj jBiay jjobj aqj *^tuqpj^ aqi 03 aaj ^opjoadj b joj uoi^ip aqj 
japuf)^ 'XnBiauaS papuajut st ^/aaj aqi aaeq) jpq} Vfppi puB vmqpd^ aqi ,1 
•noq}ajdxa aqx •ajn J^qj Joj paiioip XimjBjS aqi jo aJBqj b oAiaaaJ Vip}{ 
aq3 pue a3niipqnj aqi 3a{ 'aiii {Bdiouud aqi m ^ 3 nq f aaj {Eiapuo^ ^q) jo 
aieqj b aAiaaaj uiiq *p3J3aifuv snqj n uot^snB siyj^ i jjBd aqj suijojjad 
*qjoA\ [Edpuud aqi siujojiad oqAV *aq jBqi ‘ajnj b si ji sb *pauijojjad aq 
OJ ued aqj sajnro ‘paaiJojiad aq oj ^iOA\ iBdiauud'aq 3 s^nBo oqM ‘aqjBqj 
*3jfu B. jr ^arqeiu 'aipinbaadaqi jo jdpaaisiq ojapE^qo ou si aiaqj jeqj 
‘piBj aq jouji Xbui jpy ‘pauuojJad aq oj aju j^agioadj jtqi ejneo 30U op 
aqjl ’^JO'A jeqi JOJ paujBpjoaaj ^Dpioad^aqiaAiaoai ipq; *^joa\ sjaypa^ 
B lujojjad 01 paiurodde sr oqAi *X|Uo aq jcqj *sMoqj a\z[ oqi jo uojBaiaqi 
ajaq pue : suo[b jcqj ui paXojdma sjaqio pUB viuqpjq aqj Xq paAtasai aq 
jjBqj ‘Xuouiaiaj aqi jo jjBd b Xjuo si qaiqAS ‘aDyuDEj )Eqj Joj aaj aq) ‘ajij 
jedpaud sqj jo saiyrnbjad aqj uiojj papnpxa 5upq )ou japBOJ aq) *XuoaiaJaD 
DJI JO jjed B /[uo SI aDqiJDBj aqj aJaqAi *st j?anfup sqj^ aaj pppiJOBj aq) 
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«vcr, fiiould ilicrc be fcvcral by-ftanders engaged to attend tiic rites, tlie 
facrificcr nioidd himfelf pay a gratuity to t!ic otljcrs ; for t]je text men- 
tions one by-ftander only ; “ let a third expound queflions’’ (XXXVII 2), 

Others again hold that the words of Menu, '* all the pricfls take the 
pcrquifitcs jointly,*’ relate to rites which nuift be performed by four priefls ; 
for that is fuggeflcd by the fubfequcni text concerning folcmn rites, 
where the plural number is ufed (XXXV 3 ). But the text of the Cb'han^ 
ddga~par}iiJJita relates to folemn rites performed folcly by the or the 

like; and kACHUNANDANA fays, “ it intends generally the perfon who 
caufes the rites to be performed;*' meaning riles different from facrifice ; 
for, even in that cafe, the payment of fees being necclTary, that is fet forth in 
the expreflion, when the bufinefs is completed.” 

It muft be confidcred, that the words of Menu, ** all the priefls fharc 
the perquifites,” (how a partition of pcrquifitcs in all rites, fince no diilinc- 
tion is mentioned : and, by the mention of the chief orfirfifet^ partition of 
the perquifite is fhown in folemn riles performed by fixieen priefts. The 
word Brahtni being employed in the text above cited (XXXVIII), he only 
receives his fee, when the facrifice is completed; and, by parity of reafoning, 
the fame rule will have force in other cafes. There is no authority for 
limiting the fenfe of the word Brahma : but, if it be taken abfolutely, 
why may not he, who caufes the rites to be performed, receive a /hare 
of the perquifites ? It is fit, that all the priefts employed in the facrifice 
fhould receive a ftiarc of the perquifites according to their employments. 

Some remark on the text, ** Let him deliver the facrifick fhed, and the 
furniture of it, to the officiating prieft,*' that even the furniture of the 
fhed muft be divided. But there is no proof from any pofitive ordinance, or 
from fettled ufage, that he, who caufes gifts to be made, has a title in all 
the chattels given at a diftribution of alms. It is the current pr^hlice, for 
the facrificer to give feparate gratuities to the fuperintending prieft, to the 
reader and the reft. The fenfe of the text quoted (XXXVIII i) is this; 
whatever reward on whatever occafion is fo ordained by the law, (at fomc ho- 
y rites a cow, on another occafion cloth, at other rites gold, and fo forth ; ) 
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that time, and not perform the ceremony with anothcrprieil: 
but, if he be hurried, he may caufe that facrilice to be finiihed 
by another ; and the abfent prieft, who is forfaken, ihall re- 
ceive fome trifle as a token of refpeB. Should the officiating 
prieft wilfully abfent himfelf, though forbidden, while the 
ceremony is incomplete, he fhall be fined a hundred panas : 
or if he be a grievous offender, the family-prieft ySaif 6s 
amerced. To priefts engaged to officiate at folemn rites, but 
afterwards found to be afflifted by difeafe, degraded, in- 
fane, of ill fame, or difablcd by age, favour fhould be 
fhown ; but other pnefts Jhould be appointed in their Jlead. If 
the officiating prieft wilfully defert the facrificer, who 
is not a degraded perfon, nor otherwife difqualified, he fhall 
incur an amercement of two hundred panas: and fo fhall 
the facrificer, who forfakes the officiating prieft, though he 
be not degraded-nsr otherzuife incapable of ading. But a man 
fhould readily forfake an ignorant or fooltjh prieft, though 
he be not degraded ; and a prieft may abandon a facrificer, 
who gives not due rewards, even though otherwije. void of 
offence. 
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lomc rccompcnfcinpioportion to the work.” This appears from the literal 
fenfe of the fage’s text, and from the explanation given by Misra and 
others. What recompenfe fhall he receive ? a ihare of the facrificial fee ? or 
another gift from the facrificer? If he receive a ftiarc of the facrificial fee fn pro- 
portion to tbciaork, then, fliould theprieft, after being engaged for the rites, 
abfent himfdf on the firft day, he would have no Ihare of the facrificial fee. 
Under the expofition of Cn ande'swara, (“ the fee, payable to the per- 
fon firft called, ftiall be proportioned to the work, and be received by his 
heirs in the cafe of his death ;'*) it is faid, that a fee, proportioned to the 
work, fhall be received by the perfon firft called, or by his heir. Why is 
it declared, that, the facriticial fee belongs to the priefl firll engaged V' 
fiiould it not rather be declared, as in the text of Na^reda (XXVIII), 
that he Ihall receive a fiiare of the gratuity?’* This text has the fame 
import with the words of Na'rcda : the former text of Sanc^ia and 
Lic’hita (XXX), dircBing the appointment of another pricil, intimates 
a partition of the facrificial fee ; by mentioning, in the prefent text, that the 
gratuity belongs to the prieft firft appointed, it is denoted, that, if the firft 
prieft return after another pried has been engaged, the fird pried flull per- 
form the work: on this confideration, it is direfted, that the other pried 
fhall receive fomething. If the former text (XXX) relate to the death of the 
pried, how can this part of the prefent text (XLl) apply to the cife of ab- 
fence; and why has Cuande^swara explained it ** if he die &c. ?” 
•‘Die,*' in the former text (XXX), maybe taken in an indefiiutc fenfe. 
Then, the text ofNA reda coinciding with thatofSANc'HA and Lrc’nrTA, 
the word explained “ difablcd” would Cgnify dead ? Some rule is ncceflary 
for the cafe of a prieft unable to afl ; the text of Na^reda cannot apply 
to a cafe of death ; for he fays, ** receive from him (from the firft prieft) 
the dipulaied fharc.” 

This firft rule being applicable to the cafe of abfence without notice, the 
fage delivers a fecond rule : “ If he abfent himfdf, after notifying the time, 
(a month, a fortnight, or the like) or the caufc of his abfcncc, let t!»c facti- 
ficcr wait his return, and not perform the ceremony with another pried Co 
the Retndcara. A prieft, engaged for a facrifice which may be performed on. 
many days, or for the reading of or the like, being bulled 
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that time, and not perform the ceremony with anothcrpricil: 
but, if he be hurried, he may caufc that facrifice to be finiihed 
by another; and the abfent pricll, who is forfaken, ihall re- 
ceive fome trifle ai a token of reffeB. Should the officiating 
prieft wilfully abfent himfelf, though forbidden, while the 
ceremony is incomplete, he ihall be fined a hundred panas: 
or ifhebea grievous offender, the family-priellySflii ie 
amerced. To priefts engaged to officiate at folemn rites, but 
afterwards found to be atflifted by difeafe, degraded, in- 
fane, of ill fame, or diiablcd by age, favour fhould be 
ihown ; but other pnefli Jhoidd be appointed in their Jlead, If 
the officiating priell wilfully defert the facrificer, who 
is not a degraded perfon, nor otherwife difqualified, he ihall 
incur an amercement of two hundred panas : and fo ihall 
the facrificer, who forfakes the officiating priell, though he 
be not degraded -nor otherwije incapable oj abirng. But a man 
ihould readily forfake an ignorant or foolijh priell, though 
he be not degraded ; and a priell may abandon a facrificer, 
who gives not due- rewards, even though otherwifi. void of 
offence. 

It has been already faid, that, if the officiating prieft b& difabicd, his 
v^ork fhould be finiflicd by another perfbn ; tlie fage now declares the rule, 
when a prieft engaged to officiate docs not attend : ** let the facrificer af- 
terwards engage another pricft.” If he be accidentally delayed’ in coming 
from his houfe j or if the facrificer fhould hear, that the prieft has gone to 
another town without giving notice that a delay in his attendance may be 
cxpcdled, then another prieft may be appointed. But Chande'swara 
explains the text, “ If one of feveral priefts appointed to officiate at folemn 
rites Ihould die or be difablcd, and the facrificer engage another prieft.” 
This (abfence)'Ti\\x^ alfo beundcrflood from the terms of. the glofs die, or 
be difablcd,” Misra fays ; “-if oqc of the officiating.priefts die, let the 
“ facrificer engage another prieft :”and the meaning is. “ if the prieft firft ap- 
pointed go to another town or die, the fee belongs to- him, though another 
prieft be engaged j and the other prieft, confidcred as a ftrangcr, fhall'rcccivc 

ffime 
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iomc rccompenfcinproporiion to the work.*’ This appears from the literal 
fenfe of the fage’s text, and from the explanation given by Mis r a and 
others. What recompenfe JhalJ he receive? a ihare of the facrificial fee? or 
another gift from the facnficer? If he receive a Ihare of the facrificial fee m pro- 
portion to the loork, then, Hiould the priefl;, after being engaged for the rites, 
abfent himfelf on the firft day, he would have no Ihare of the facrificial fee. 
Under the expofition of Chande'swara, {“ the fee, payable to the per- 
fon firft called, fhall be proportioned to the work, and be received by his 
heirs in the cafe of his death;”) it is faid, that a fee, proportioned to the 
work, (hall be received by the perfon firft called, or by his heir. Why is 
it declared, that, “ the facrificial fee belongs to the prieft firft engaged ?” 
fliould it not rather be declared, as in the text of Na^reda (XKVIII), 
that he Ihall receive a fliare of the gratuity ?” This text has the fame 
import with the words of Na'reoa: the former text of Saxc’ha and 
Lic’hita (XXX), direfling the appointment of another prieft, intimates 
a partition of the facrificial fee ; by mentioning, in the prefent text, that the 
gratuity belongs to the prieft firft appointed, it is denoted, that, if the firft 
prieft return after another prieft has been engaged, the firft prieft fiiall per- 
form the work: on this confideration, ic is diredted, that the other prieft 
fhall receive fomething. If the former text (XXX) relate to the deatli of the 
prieft, how can this part of the pretenc text {XLl] app/y to the cift of ah- 
fence; and why has Chande''swara explained it “if he die &c. 
“Die,” in the former text (XXX), maybe taken in an indefinite fenfe. 
Then, the text of Narked a coinciding with that of Sanc’ha and Lic’iiita, 
the word explained “ difablcd” would fignify dead ? Some rule is ncccITary 
for the cafe of a prieft unable to a£I; the text of Na reda cannot apply 
to a cafe of death ; for he fays, “ receive from him (from the firft prieft) 
the ftipulated Qiare ” 

This firft rule being applicable to the cafe of abfence without notice, the 
fage delivers a fecond rule ; “ If he abfent himfelf, after noiifying the time, 

(a month, a fortnight, or the like) or the caufe of his abftnce, let the facri- 
ficcr wait his return, and not perform the ceremony witli another prieft fi> 
the Rctnacara, A prieft, engaged fora lacrificc ivhich may be performed on. 
many different days, or for the reading of Purdnas, or the like, being bulled 
Ss 
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on' work which allows not Icifurc, fixes a day, two days, a fortniglit, ora 
month; and promifing to attend after linifiung the work, departs on that 
bufiners: the facrificcr, having confented lo waitt mud not engage a- 
• nothcr pried, but mud defer his bufincfs for the time limited^ But Misra 
thus expounds the text : “ if any olliciating pried be abfent on account 
of bufinefs, let the facrificcr allow fufiicient time for bis return^ Accord- 
ing to his glofs and reading, the facrificcr, edi mating the time and occa- 
{\QVi of bis abfence, fhould fo long await bis return. The meaning is, that, 
edimating the time required for the completion of that bufincfs, which oc- 
cafions his abfence, the facrificcr diould v/ait a little longer. On -this opi- 
nion, abfence, with the confent of the facrificcr, is not implied ; and 
this part of the text has the fame fenfe with the preceding part: 
but there the fee is noticed; and here it is dircided, that another 
pried fliall not be appointed. The refuU is, that, in cafe of confent, it is 
necedary to wait a fufficient time, as is univerfally acknowledged ; and, even 
without having previouflyconfented, the facrificcr Ihould, if pofiible, wait the 
pried’s return. According to Misra, this is ordained by the law; and, 
according to the Retnbeara, it is on/y grounded on the reafon of the law: but ic 
is proper. 

Ip a pried, after being engaged for a facrifice, which allows not lei- 
.fure, but Ihould be performed on the day of full or new moon, or thA like, 
abfent himfelf on feme urgent occafion, with, or without the affent of the 
facrificcr, what is to be done; for the facrificcr cannot wait, fince the rites are 
only proper on a certain lunar day ? To this quedion it is anfwercd, “ if he 
be hurried &c.** (XLI). “ And the abfent pried Ihall receive fome trifle 
he lhall receive fomething as a token of rcfpefl ; fince, not having performed, 
any part of the work, he is not entitled to a fhare of the facrlficial fee. Or 
fomething fhall be given to preferve due refpeft, merely on account of his en- 
gagement, when the pried, prevented by bufinefs from attending at the proper 
timet afterwards does attend ; this alfo (hould be underftood from parity of rca- 
foning. Chande'swara thus e.xplalns the text : “ let a man, who under- 
dands the order of proceeding, caufe the facrifice to be finiflied by another 
pried; and let the pried fird engaged, who went to a didant place, and has 
been therefore forfaken, receive fomething, from the facrificcr, as a gratifica- 
tion i" 
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tion:’* that is, if the facrificer could not wait his return^ But Misra %sj 
if the prieft be fuppofed to have died &c. let the facnficer caufe the ceremony 
to be finifhed by another prieft; and the facrificiatfee belongs to him : but, 
if the pricll happen to return, let the facrificer give him fome trifle. If the 
prieft went, with the affent of the facrificer, for five days, and afterwards 
another prieft, knowing that riles are to be celebrated at the expiration of ten 
days, happen to attend, the facrificer may caufe the work to be finiihed by 
that other prieft: but, after hrs own affent, he fttould not, without a fuffici- 
ent caufe, engage another prieft, at the inftigation of other people, or frora 
a motive of anger or the like. 

A THIRD rule is mentioned : “ if the prieft wilfully abfent himfelf, 
though forbidden, by the facrificer, he ftiall be fined a hundred ^ana: :** fo 
Misra and Chandc'swara. From the infertion of two words, “wil- 
fully” and forbidden,” it is inferred, that, if he be abfent on account of 
urgent bufinefs, even though forbidden, he ftiall not be amerced : nor fliall 
he be fined, if he abfent himfelf, even without bufineft, but nctforbiefdM fy 
the facrificer. However, “ not forbidden’* may be underftood as included 
in forbidden : tlius, if he abfent himfelf without giving notice to the facrl- 
ficcr, and without bufinefs requiring his abfence, even then he may be a- 
mcrced. This is confident with the reafon of the law j for, as not forbid- 
ding is aflenting, fo it may be faid, that not affenting is forbidding.' It fol- 
lows from the context, that another prieft may be engaged j and the facrl- 
ficial fee lhall be received by him, who performs the work : and it is not 
proper that a gratification ihould be givert. If the officiating prieft, though 
forbidden, abfent himfelf, after performing fome work, ffiall he, or ftiall he 
not, receive the fee for that work? It is anfwcred, the payment of a fine is 
declared, not the forfeiture of the wages of his labour: therefore he fhall 
receive the fee for the work performed. If he only abfent himfelf after his 
engagement, does he not receive a gratification from the facrificer? There 
is no need of a gratification, fince he is faulty. The appointment of priefts 
is an cfTcniijl part of the rites ; but it is the a€t of the facrificer: the accept- 
ance of the appointment is no part of the rites. Let it not be objected, 
that the appointment may perhaps be unaccepted ; and, if it be not accept- 
ed,. (he rites produce no benefit to the facrificer; and thence it follows, that 

the 
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the acceptance of the appointment is a part of the rites. If they hi 
completed, It is uCeleCs to admit it as apclmacy or fccoodity patt : anotUct 
prieft is appointed ; and his acceptance mull be fuppofed. Abfence docs 
not here intend going to another province or another town only; butalfo, 
going to his own houfe> and neglcfting the performance of the rites: and, 
if a prieft, engaged in one place, and having undertaken the bufincfs, 
undertake other work in another place, leaving that bufineft unfiniflied, 
it muft be undcrilood to be ah offence, according to the circumftanccs 
of the cafe» 

Or if he be a grievous offender Ucd* if the officiating prieft be a griev- 
ous offender &c. Or” denotes another cafe. By this part of the text is 
denoted a man, who, was already a grievous offender; in the former 
part is intended an offender on that particular occafion. Chande'swara 
fays, that one, who was already a gricious offender, is here intended; 
and this fttould be underftood as admitted by Misra. Thus, if that offi- 
ciating prieft, having received an appointment for folemn rites, wilfully 
abfent himfelf, the facnficcr’s family-prieft, who fcledlcd perfons te 
officiate, ftiall be amerced. It is the regular bufinefs of the family-prieft to 
felc£l officiating priefts : or, in his default, a learned friend feleCls them. 
This meaning is deduced from the word family ufed in this place, and from 
fuchpraftice fecn in hundreds of inftanccs. But Va^chespati fays)^ “ the 
fpiritual preceptor, who invefted him with the mark of his clafs, ftiall be 
amerced and the author of the Retndcara explains the word family in ano- 
ther fenfe ; “ the prieft, vvhofe buGnefs it is to examine the families of 
the officiatbg priefts, Ihall be amerced.” No ejfential difference refults from 
this expoGtion ; the only difference is, that it has been noticed in the Rtt- 
ndcara, that the officiating prieft fliould be feleifted by the family-prieft. 

Others thus interpret the text; “ the family-prieft, officiating at rites, 
/hall be Gncd a hundred panast if hcoffend.” Confcquently the fenfe is, that, if 
the family-prieft, though forbidden hy the facriRcer, wilfully abfent himfelf. 
while the facriGcc is unfinifficd, he ftiall be fined a hundred panas. This was 
alfa direfled by the preceding part of the text, but is repeated to ftiow a 
fine, if he abfent himfelf, even though he have not been engaged for a par- 
ticular 
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iicular cmmony. This conftru<Sion will he noticed in explaining a text, 
which will be quoted from Na'reda (XLIII) : but the former conftruflion 
is proper, becaufe it is delivered by authors, and is confident with the rea- 
fon of the law ; therefore, fliould he appoint a grievous offender, he par- 
takes of the offence. It fhould not be objeded, that, if the offence were not 
previoufly known to the family-prieft, how can there be a fault on his part 2 
He IS faulty, becaufe he did not make particular inquiries : and, if priefts, 
learned in law, be fcledted by the facrificer without knowing their defedts, 
even then the family-pricft fhould make inquiries concerning faults, which 
may obffru<5l the rites. But, if the facrificer exclude him from that office* 
he is not in fault. 

The word (up&ihy&y/ij \% explained by Misra the appointed fpiritual 
preceptorj Amera explains it *a teacher;’ he, from whom a dif« 
ciple, reforting to him (upitya)^ learns (adhtte) a fcience, is a precep- 
tor (upddhyayaji wc apply it to any family-pricft (purbhita). The grounds: 
of this explanation are the mention of the word family; no perfon is 
teacher to a whole race or family ; nor is it ordained or cuffomary, that 
the teacher fliould felcdt the officiating priefts : but the word upddhyaya% ia 
hundreds of inftances, fignifies purOhita, 

** Afflicted by a difeafe,” which obftrudls the rites, or prevents theic 
offed. “ Of ill fame;” abandoned on account of fome offence charged 
againft him, and the like. “ Old;” and therefore unable to adl. So 
Chande'swara, Therefore, if a prieft be engaged, without any know- 
ledge of his malady or other difability, and it be afterwards difeovered, 
let the facrificer “ favour lum,” and, with his affent, appoint another 
prieft. The fenfe is the fame on the reading of Chande SWARA j fa- 
vour fliould be fliown.” 

The text declares an offence in wilfully deferring a facrificerj but 
there is no offence in quilting him for urgent bufinefs : and, if the facri- 
cer forfakc a prieft not difsafed, nor otherwife difabled, nor abfent, he 
ftiall be fined two hundred pa’ias. ** Degraded” &c. comprehends gene- 
rally difeafed or othenvifc difabled. It is proper to foffakc ^erfons, 
T t who 



who malicioufly fcek to injure the folemnity; or who, always find^ 
ing fault, endeavour to fpread ill reports ; and other perfons of fimilar 
•defcriptions. 

** Ignorant niuchaverfe from the ftudy of the Vedas, and unacquaint- 
ed with the law concerning the rites at which he is to officiate, and with 
“Hxe rules concerning his part of thofc rites, and the like. If any covetous 
Sidhmana officiate at facrifices for men of low and mixed claffes, for whom 
^Bidhmanas do not ufually officiate, the facrificcr, having admitted him, 
fhall not iiftsrjsards rejedt him, however ignorant he may be. Or if any 
learned prieft, tainted with a fin committed in a former exiflence, con- 
fent to officiate at a facnfice for fuch a perfon, he fhould be forfaken by 
others, under the authority of the text, as a foolifli man ; but fince his 
•fooliffi Iranfgreffion of duty was on that man*s account, he fliall not be 
•forfaken by him: but if the foohfh man had already violated his duty on 
'another occafion, there is no offence in forfaking him. This and other 
•points may be inferred from reafoning, 

A TRIEST may abandon a man who gives not “ due rewards” at the 
time of a folemnity undertaken in the previous expedtation of reward. 
In the former part of the text it is faid, that an ignorant prieft may be for- 
faken ; it mull be underftood, that a more learned prieft attends ; a man 
fliould not abandon an ignorant or foolifli prieft, and engage one more ig- 
•norant or foolifh. In fafk all this fuppofes knavery cf •vsickednefs : it is 
■not proper to abandon an ignorant pneft, without any mifcondufl on 
his part, and without the attendance of a learned prieft; knavery muft be 
mnderftood as the ground of punifliment. 

The amercement of two hundred diredled for the facrificer, who 
forfakes the officiating pneft, and for the officiating prieft, who forfakes 
the facrificer, is inconfiftent with a text quoted from Menu in the Vivdda 
Retndcara and Vivdda Chintdmcni. 


XLir. 

Menu: — ^Tue facrificcr, who forfakes the officiating prieft, 

and 
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and the officiating prieft, who abandons the facrificer, 
‘ each being able to do his ivork, and guilty of no griev- 
ous offence, muff each be fined a hundred panas^ 

MiSRAand Chande'swara reconcile the texts by faying, that ** there 
is no inconfiftency, Jtnce the Jines are jegulated according to the voluntary or 
compulfory by a richora poorman/* Confequcntly a rich man, 

if the ad be voluntary, mud be fined two hundred panas ; but a poor man, 
even though the ad be fpontaneous, fliall be fined one hundred panai on- 
ly, bccaufc he is unable to pay a greater fine. By “ poor” is meant 
* unable to pay two hundred pinas.* If he cannot pay a hundred panas^ 
what is the conlequence ? He may be acquitted by the furrender of all 
his property. Why has Menu mentioned a fine of a hundred panas? 
Confirudively a greater fin being cxpiablc by the furrender of the whole of 
a man*s property, it is unfuitable to fay that a fmaller offence is not expia- 
ted. Here no favour is (hown to the facerdotal clafs ; for it is a Br&bmana 
that deferts the facrificer i and it muff be fo fettled from the very relation 
implied in the defertion of a facrificer. 

Panatf though not fpecifidm the Uxty areunderfiood, from the nccefiity of 
fatisfying the quefiion, of ivbat fioail the fine eonfiji ^ Where the number is 
mentioned inflead of the fpecies, arc commonly underflood; formany 
inftances of this occur; and chat defignation, being mentioned in the texts of 
other fages, is deduced from the coincidence of the rules. In this infiance, 
the fine, direded by Sanc*ka and Lic’uita, is explained two hundred 
panas, and the inconfiflency of this text is removed by fiiying, chat the two 
hundred panas abovementioned muff be underftood of wilful defertion by a 
wealthy man: but Sanc*ha and Lic'hita diredt, chat an officiating 
prieff, deferring a facrificer, ffiall be fined two hundred panas. They'di- 
refl. that an officiating prieft abfenting himfelf, though forbidden by the 
facrificer. but without abfolutely forfaking him, fhall be fined a hundred 
panas. But it is confiftent with the rcafon of the law, that the amercement 
fhould be fifty panas only, if he be poor, and his abfence be involuntary. 
■This, however, is not fpecified by any lage, nor clearly exprelTsd by any 
author. 
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Na'reda; — Officiatikg priefts are of three foits; th 
JirJl, an hereditary priejl honoured by former genera- 
tions with the employment of officiating priejl ; the fecond, 
appointed by the party himfelf; the third, he, who 
voluntarily ofEciates. on account of previous friend- 
fliip. 

The officiating prieft, who abandons a facrificer, though 
he be not a grievous offender, nor otherwife faulty, and the 
facrificer, who forfakes an officiating priell guilty of no 
grievous offence, fhall each be fined. 

3. This is the law for hereditary priefts, and for thofe, 
who are engaged by the party himfelf : but there is no 
offence in forfaking a prieft, who unbidden officiates of his 
own accord. 

“ Honoured by former men honoured as officiating prieft by former 
generations ; an hereditary prieft. 

The Vivada Rttnacaro, 

“ Tun fccond, appointed by the party himfelf;” one. who is appointed 
on the occafion of a facrificc or folemn rite, to perform tint particular cere- 
mony. “ He, who voluntarily officiates &c;” Yajnvadatta, influenced 
by fricndfliip orthc like, and for the benefit of Dcvad ATT a, pays adoration 
to his houfehold gods ; or, at a time when he is impure, performs a facrificc, 
which fliould be performed by him; or cflcfls the faemment of the fon of 
an abfent friend, even without his aflent, to remote tlic evil, which might 
artfe from its not being cflcflcd : it is to be underftood of this and other ca- 
fes, “ N:r ctLcrczife faulty ;* this may apply to both : by fault arc intend- 
ed blows, enmity, diflionour, and other faults .already mentioned. 

no is an liereJttary prieft ? It fltould not he faid, he, ashom thegrand- 
Iitlatr cn-plo; cj, .uiJ afterwards the father, and nc.vt the man himfelf. If 

the 
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the grandfather, being rich, employed ten millions of BrahiMi as^ and the 
grandfon, being poor, cannot employ fo many priefts, he would incur a 

fine. Some hold, that “ hereditary officiating prieft” fuppofes a fpecifick 

appointment in this form, “ fo long as my defeendants and yours exifi, 
fhall you and your defeendants facrifice for me and my poftenty ** It is 
the cuftom, that he, whom the father called to all folemn rites, fiiould 
officiate alfo for the fon and the agreement abovementioned is not fup- 
pofed. In fadl the appointment is made by faying, “be my pnelt 
(purohita) which implies a diftincSionoppofed to an appointment in this 
form, “ now accomplifli my facrifice.” and here the word ^^purohitd* 
fignifies a prieft employed for a long fpacc of time. We do not determine, 
whether the word “ I ” intend the fpeaker ovAy , or his race gene- 

rally Ifu nteaJ his race generally, there is no difpute, becaufc, when 
the father has agreed that De'vad atta fhall facrifice for his fon, the fon, 
forfaking him without a fault on his part, is liable to a fine and this 
conftru^lion is confident with the reafon of the law. If the word “ I” be 
reftndled to the fpeaker himfclf, how fhould the fon incur a fine by forfak- 
ing the prieft? Here proof muft be brought from pra(ftice A difpute 
anfing on the fubjedt of defertion by an officiating pneft or by a facnficcr, 
the firft fays, “ I have been pneft (purobita) to tbt family for three genera- 
tions he "ioes not Jay '' an agreement was made by hrs grandfather, for the 
performance of facrifice hy me and my betrsy as long as his nee fhould exift.” 

• Is not fuch an agreement inferred from the performance of facrifice for three 
generations w ithout interruption, and docs he not, for that very reafon, plead 
the performance of facrifice for three generations ? No, fuch an inference can- 
not hold, fince It IS net the prefent pradlice for any perfon to make an agree- 
ment m that form On this fubjea it is faid, the ufage is afeertamed, as impli- 
ed by this text , thus, by faying, “bemypneft(orp«ro^raj,"he is fully ap- 
pointed to be prieft for a long fpace of time, and, whatever be im- 

plied, the pricft, fo appointed by the father, fhall not be forfaken by the fon, 
unlefs he be guilty of fome offence. This, virtually, is the fenfe of tbt text. 

\ PRIEST, appointed by a man himfclf, is of two forts, appointed for^ 
long fpacc of time, or appointed for a particular ceremony. The rule va- 
Uu 
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fies in refped: of tliefe : it is an offence, under any circumfiances, to for- 
fake a pneft appointed for a long fpacc of time, unlefs he commit fome fault ; 
and it is an offence to forfake a prieft appointed for a particular facrifice, 
in the midft of that facrifice. 

In the glofs on the text of Sanc*ha and Lic’hita prefaced by tlic 
words, “ others thus interpret the text,*’* it is intimated, that if the family- 
prieft, or a prieff: appointed to that office by the facnficer himfelf^ fhould ab- 
fent himfelf, knowing that a facrifice is to-be performed, though not engag- 
ed for it in the form directed by the law, he (hall be fined ; provided no per- 
fon attends as his reprefentative. From parity of reafoning, the facrificer 
lliould be fined, if he refufe to employ his family-priefi above deferibed. 

If facrifice have been uninterruptedly performed by father and fon, as 
family-prieft, without an exprefs appointment in this form; ** be my family- 
^rieft,” what is the confequence ? Even in this cafe, the law concerning 
hereditary priefts is appofiie, fince fuch an appointment of father and fon 
IS admitted by implication. 

If hereditary prieffhood be liberally admitted in favour of a pricft en- 
gaged by the father *for a long fpacc of lime, may it not be admitted in fa- 
vour of the fon of a prieft fo engaged by the father; thus, a difputc arifing 
on the fubjcdl of defertion between the grandfons of tlie facnficer and of 
the officiating prieft, the gr-nidfon of the pneft may offer this plea, ** his 
grandfatlicr employed my grandfather in facrifices, and the office has been 
■uninterruptedly held by us from thu period ?‘* It may be fo : for he will 
b:ttcr gain his caufc by proo/ of the perfonnance of facrifice for fcvcral ge- 
nerations, than by the fame prof fox one gencratton only. 

Such being the cafe, \shcre the officiating prieft has tlircc fons, and the 
facrificers, or aupljyrs, arc tluec, a partition may take place ; for, on tills 
aJmifficrt, the ficnficcrs, or enphyrs^ arc fimilar to property. But if any 
one facrificcr refufe one of ilic priclVs fons, uhat is the confcqucncc ? U 
ftioaU not be argued, llut, partition arifing from the right of the pHcft’s 
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defcendants to officiate for the facriiicers oremployrs, under the authority of 
law and cuftom, the facriHcers fliall be fined if they refufe their alTent to the 
partition and, in this lijl cafe, all fliall be fined, fince all are equally in 
fault No one has mentioned a fine for parties refufing their aflent to a par- 
tition. Nor fliould u bear^^ued, that, fince forfaking the fon of a family- 
priefl: amounts to tlie forfiking of an hereditary family pnefi, the abandoning 
of the fanuly-prieft is a caufeof amercement No fage or author has faid fo. 
To the queftion thus propofed, the anfwer is, they mufl be underflood to be 
jndivifible under the text of Vva sa (Book V, v. CCCLXIV) , and the ra- 
tional diflribution, mentioned by Vrihaspati (Book V,v CCCLXVI6), 
fuppofes the confent of the facrificers. Thus, if the facnficers fay nothing, 
they fhall not be forcibly taken by one perfon. In faft, a diflribution of facri- 
ficers or emp/o)ers, though not mentioned by authors, may be adjufted by the 
king on his own judgment but a diflribution by lots fliould be preferred. 

In certain towns or other places, and for particular rites, the office of prieft 
IS hereditary in feme families, and partition is there cuflomary, and fliould be 
admitted in fuch mflances. 7( is the hereditary office of fomc perfons to 
deliver written inflrudlions on the forms of penance and the like, in thefc in-* 
fiances alfo, partition fliould be allowed. 

jigrabanca * priefls and others, paying revenue to the king, hereditarily 
receive ttla and the like, their right fliould be admitted on the fame conflruc- 
tion of law with the rtgbt of family -priefts, or on the king’s plcafure As 
the king has property m the village, entitling him to r<*ccivc revenue, (b 
ihe^grabanca and others have property entitling them to rcceiie t//a and 
the like May not the king, having property, difpofe of it at his pleafurc, 
butcanthc'l^grj^anMdofo? The king has not power to deflroy the vil- 
lage by oppreffion , and his gifts and alienations are not mconteflablc It is the 
fame m refpe<fl of the '*Jgrabanca The king may indeed take the property of 
the fubjefl becaufe he is lord of the land however, as the king, though he 
have property m the foil, cannot take Its produce, but has a title m a 
^^alf, thougli It belong to a fubje-ft , fo he may take the property of fubje(fis, 
though the '\igrabarica and others Imc alfo a title in it 

* Piicfli wbo aiuai at fancrali lafomediftntU Uey a.c u-cd la oitcri 
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If ilk and the like be taken by thQ''Jlgrahdrica and others in right of a 
property in the village, the giver would have no benefit from the gift, any 
more than from the payment of the king’s revenue. This is denied; pro- 
perty does not arife in the tila from the payment of the king’s revenue, but a 
title to receive the ilk. Property, authorizing alienation at pleafure, origi- 
nates in actual receipt founded on the title to receive from fuch peafants, and 
in adual delivery by the donors. Confequently, there is no difiiculty. 

It is doubted whether wives and others have a title to this fucceflion, al- 
though the partition, founded on the admifllon of a right veiling in '^Agraha- 
rlcas and other officiating prieils, ought to be fimilar to the partition of inhe- 
ritance in generaL As the wife’s title to fuccefiion, on failure of heirs in the 
male line as far as the great grandfon, will be declared under the head of in- 
heritance, what fhould reverfe her title in ihb injlance ? It fliould not be ar- 
gued, that the wife can have no right in the village, becaufe, as a woman, 
fhe is difqualified for the performance of holy rites, and becaufc the 
wives of '"Agrabaricas and others are totally incapable of receiving iik 
delivered as a gift to prlefls. The iik may be received, and the rites be per- 
formed, through the intervention of a fabftitute, Let it not be argued, that, 
were it fo, a property in the facrificial fee and regular dues would veil in 
the fubftitute. The wife may have the benefit of property acquired by the 
fubflitute, as a facrificcr has the benefit of rites performed by an offi- 
ciating prieft. However, there is this difference; thefacrificer acquires merit 
from rites performed by an officiating priell, and none is ever acquired by 
the intermediate performer of the rites ; but, if the duty of the ofiiciating 
prieft be performed by a fubflitute, property in the facrificial fee is at 
rirfl vefied in the fubflitute, and, through him, in the widow entitled thereto. 
It Is alleged, that there is no authority for this conflrudlion. It cannot, it is 
faU, be argued, that the authority, which forliids defertion, proves a proper- 
ty in ihc village, fince oilierwifc it mull be irrelevant ; hence property in tlic 
facrificul fees and the like vefls in the wife as owner, and afterwards is ac- 
knowledged to vcfl in the fubfiituted prieft, bccaufc othcrwifc the facrificer’s 
rites could not be complete: the Iaw,/V is yj/7, docs not declare it an offence to 
forfiUc the wife cf an cjficliting pnejli for flic is an ignorant perfon. That 
ii tlcnitd, bccaufe, the dcftcmlaiUs of an officiating prieft having the fame 
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right U the office which they have to inheritance hi general (on the admiffion of 
property in that office), the forfakingof an ignorant perfon is limited to the ac- 
tual performance of the rites. It is no where feen, that, a wife and a daughter’s 
Ton being left fay an officiating prleft, the wife Ihall be entitled to the remainder 
of the eftate, and the daughter s fon be entitled to the perquijites of the office, 

Ir this ajgumentbs propofed, theanfwer is, the fame text, winch declared 
that hcreditaiy priefts fliould not be forfaken, excepts ignorant perfons ; and 
that authority avails not, in this cafe, to confer property on one who is not 
a learned prieft. As for what is alleged, that the wife is entitled to the 
wealth, and that there is no fettled ufage entitling the daughter’s fon to 
take the office ; the parity between the wealth and the office may arifc 
from favour Ihown by the daughter’s fon and by the facrificers, or from 
miftakc : ufage alone is no authority, unlefs it be confirmed by conflruc- 
tion of exprefs ordinances. 

On this point it is argued, that, as the rites cannot be performed by an 
ignorant or difabled perfon, the law diredls that he fhall be forfa- 
ken, intending that the rites fhould be performed by means of a fubfti- 
tute ; but' the ignorant perfon has property in the facrificial fees and the like, 
as the owner of a Jlave has property in the wealth acquired by the Have ; and 
this conftrudlion fhould be fettled on the flrengih of the admiffion of a 
property vefing in the heir. The text, which ordains that '* a perfon un- 
able toadt fhall appoint another to afl for him,” is the foundation^ 
this conjlruhlion : but the property of an outcaft, or other perfon difquali- 
fied for folemn rites, is abfolutely loft, in the fame manner with his right to 
the paternal gold, lilver and the like. This will be explained in the 
fifth book on inheritance. Wives, and others, difqualffied by fox for 
the performance of holy rices, cannot appoint a fubftitute ; as a deiikd per- 
fon Cannot perform a folemn adt ordained by the Vedas ; therefore wives 
have no property in the office of prieft. 

If the daughter of an officiating pricft have a fon, has that fon a property in 
the office? If the daughter’s, fon have fiich aright, then, fhould a 
daughter, likely to bear a fon, and a fon of the macernal great grandfo- 
W w 
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thcr’s daughter, be left, he \vouId be entitled to the office : but that is not 
fupported by ufage nor by common fenle; and there would be no certainty 
in regard to what ffiould follow, if a daughter*s fon be afterwards bom. 
If it be faid, the daughter’s fon has not fuch a property ; then the reafon of 
the law is tranlgrelTed, for there is nothing to prevent the property of the 
daughter’s fon in. his maternal grandfather’s wealth, if it be not refiftcd by 
a right veiled in fame other heir, ina/e defcendanty the wifSi or the 
daughter of the lajl pofTelTor ; and this office is abfolutely Cmilar to wealth. 

The text, which forbids the difmillion of an hereditary prieft, does not im- 
ply, that his heirs fliall not be difmiflcd, but implies, that a perfon appointd 
by the grandfather or other anceftor lhall not be forfaken: thus no difficulty 
affedls the terms Gf the text. That is denied j for the pradlice is not fuch. 

Therefore the difficulty is thus reconciled; women are entitled to that 
only, for which they are qualified. In regard to the alTertion, that women, 
being difqualified , cannot appoint a fubHitute, this muft be underllood ; being 
difqualified for folcmn a^ls ordained by the S^da:^ they cannot appoint a 
fubftitute for fuch a<£bs ; but, qualified for worldly ads, nothing prevents 
their appointment of a fublHtute for temporal affairs : and the right fhould 
dcvoUc on the next in fucceffion, under the text quoted in another place 
(Book V, V. CCCCLXXVII), andbecaufe women are dependent on men. 
Grain and fimilar property may be confumed by a woman entitled to the fuc- 
cejjlon ; but gold, filvcr, and the like, fliould be preferved ; if (he cannot 
guard it, let it be intrufted to her hufband’s heir, as will be mentioned under 
the title of inheritance. Here, fince a woman cannot preferve the office, 
it ffiould be executed by licr Iiufband’s daughter’s Ton or other heir : but 
the produce Ihouldbc enjoyed by the woman. Hotsever, ffiould the daugh- 
ter’s fon be at variance with his maternal grandmother, it may be executed 
by another perfon : he is not entitled to his maternal gran^lfather’s proper- 
ly, if that grandfatlicr leave a wife: and ffiould the maternal grandmother 
litigate. It mull be amicably adjurted, 

'1 HE ufigc in regard lo "Jjt ahSricai and others has been briefly difeuffid. 
No mere exprtfs cidmancc is found to determine, con/illcnlly with ufage. 

the 
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the fuits which arife on thefe fubjeds. If ordinances alone be received, 
there is no authority for eftablifhin^ the right of their heirs ; and many ex- 
cellent perfons do not admit the rules of inheritance in tliefc cafes. 

“ There is no offence in forfaking unhid Jen prieft’ who officiates 

of his own accord /XLIII 3).** The word is interpreted ajidating 
in the ViidJa Relndcara and Vi^aJa CLintameni. If :in'f Btdbmana, oEhii 
own accord, attempt the performance of holy rites for anv perfon, and that 
perfon, when informed of it, forbid him, the facrificcr fhall not be amerced 
for fuhfequent defertm. But it muft be confidered, that, if the facrificcr, 
though informed of it, have not at Jirfl forbidden him, but afterwards, 
when fome part of the rites has been performed, do forbid him, he fhall 
be amerced j for not to forbid is to aflent: under this rule, his ftlence a- 
mounting to full aflent, the prieft is abfolutcly appointed by himfelf, and it 
would be improper to difmifs him from that ceremony. Though it be not- 
mentioned by authors, this is confiflent with common fenfe. 

LXIV. 

Vrihasfati: — They are declared to be of three forts; 
coming of their own accord, hereditarily employed, ' 
and appointed by the facnficer himfelf for that turn : even 
fo fhould the bufmefs be performed by them. 

“ They meaning officiating priefts. “Coming;’* voluntarily qficiating. 

“ Hereditarily employed appointed by former perfons, “ Even fo fhould 
the bufinefs be performed that is, the rites fhould be performed as above 
mentioned. Such is the fenfe cf the text. But fome confidcr this text as in- 
tending concerns among partners in general; thus, the fenfe would be, part- 
ners are of three forts ; accidentally entering into partnerfliip, hereditarily 
engaged, (as a fon after the death of a father, who was engaged in partner- 
ffiip,) and enga^^ed by the party himfelf (that is, called in by him at the com- 
mencement of the undertaking). Even fo’* &c. that is, the bufinefs fhould 
be adjufted in proportion to the fliares, whether equal, Icfs, or greater. 

Here it fltould be ccnfidcrcd, that, if five teachers be engaged to read 
holy books, and one expound the verfes, and all the rcfl be reciting read- 
ers. 



ers, gratuities are feparately paid to each of them ; and fomcthing is giv 
by /irangers, who hear the recital, to the expounder of verfes and the rc 
cither for the benefit of hearing, or from the fatisfadion, which their li 
in recital affords : and, according to ancient and excellent ufage, firang< 
as well as the employer give fomething refpeflively for particular ftorie 
fuch as the llory of Lacshmana’s eating after bis long fajl^ in the red 
of the Kdmdyana; and the flory of the dwarfs begging alms, in the 
£/agavata; and the marriage of DnAUPADf in the Mabdbharata. 
fuch cafes, what is received both by the readers and the expounder fitoi 
be dijiributed in fhares ; but what is given on account of peculiar « 
cellence, or fkill in recital, belongs to him to whom it is given. The fha 
Ihould be diftributed according to the number of readers ; and the expoi 
der Ihall have a half, a quarter, or fome other fhare. At prefent fud 
cuftom fubfifis in fome countries: though not declared by the la\v,itfhoi 
be admitted on the firength of cuftom* 

In this cafe, ftiould the expounder obtain any thing by the errour of i 
troducing a more excellent fory on a lets excellent occafion, (as Lacs 
MAN A eating bislongfaji, inthe r^c/w/i/iheftoryof tha Mahdhhdrat 
what is the rule ? The anfwer is, if the readers affifted in the miftake, t 
diftribution ihould be made as in the preceding cafes ; but, if they did i 
aflill in It, the whole belongs to the expounder; or, if fbmc of the rcadi 
did afllft, they arc entitled to lharcs of the reward ; and the ihai 
fliould be diftributed according to the number of perfons concerned. 

From the mention of former perfons or generations ^ it mujl beundtrjloc 
/ijj/lhcfamily-pricft of the paternal grandfather, being fupcriour to otberStV\ 
the prieft of the maternal grandfather* ihould nc\cr be forfaken ; but, fiioi 
there be no paternal family-pricft, or no paternal wealth, and the man ft 
cecd to his maternal grandfather; then it is proper, tint he fliould cmpl 
his family-pricft. This, how'cvcr, is merely an mduilion of commi 
fenfe, not ihc import of the ordinance. 

1 WE known cuftonis at holy places, fuch as and the like, and 
ether countries, fticuld be maintained injudicial procedure. 
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SECTION III. 

ON PARTNERSHIP IN LOANS, IN HUSBANDRY, IN ARTS, 
AND IN PLUNDER. 

XLV. 

Vr Thaspati : — The profits of thofe, who jointly lend gold, 
grain, liquids, or the like, (hall be proportioned to their 
refpeftive (hares of the outlay, whether equal, or more, or 
lefs : thus is the lav/ fettled. 

P> 

2. Whatever property a man lends, with the alTent of 
many, or whatever bufinefs he Jo caufes to be performed, is 
confidered as the a£l of all the partners. 

Advance, or “ lend,” is explained in the Ritndcara, make a written 
conCradl with a view to gain. A joint loan on interefl is intended : the pro- 
fits lhall be proportioned to the fliares in the principal loan ; and the fame 
muft be underftood of lofs ^ this is the fettled rule and pradlicc. What is 
lent to any ^ciion, with the aflent of all the partners, is lent by all s and a 
contraifl, which one partner makes with the affent of all, or his ac- 
ceptance of a written contract of debt from a debtor, is confidered as the 
adt of all. Confequently they all fliare the gain or lofs on that loan j and 
the borrower, by that written contract, becomes debtor to all the part- 
ners ; therefore, fiiould any one of them adopt compulfoiy means for the 
recovery of the debt, he fliall not be punKhed. 

XLVI. 

Among perfons bound jointly and feverally, whoever is found, 
may be compelled to pay the debt.* 

• t. CLXYiV. 

Xx As 
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As a debt muft, under this text, be paid by any one furvivor, among fe^ 
veral debtors jointly bound for the fame debt; fo any one furvivor, among 
feveral creditors jointly advancing a loan, may, confidently with thertafon 
of the law, recover the whole debt : but the heir, or the king, not the 
partner, ultlmaldy receives the property of the deceafed ; for the cafe is pa- 
rallel to that of partnerflup in trade. How then may one furvivor recover 
the whole property ? If he recover not the whole, the heir of the deceafed, 
or the king, might take the fhare belonging to the deceafed, out of the 
proportion which the furvivor recovered as his own fliarc : therefore, he 
Ihould endeavour to compel payment of the whole debt. But, if the deb- 
tor declare ; ** this I pay thee for thy portion j the fiiarcs of the reft fhall be 
paid hereafter;” the portion of the debt, received by the furvivor, can- 
not be taken from him by any other perlbir. It IhouIJ not be ar^cd, that, 
the recovery of a debt due to joint lenders being requifitc, like the payment 
of a debt due from perfons jointly bound for it,- he fhall be amerced if he 
negleft to recover it ; but it is neceflary, that the heirs of the deceafed fhould 
aflift in the recovery of the debt. If the heirs allifled in the recovery, 
the debtor could not fay; » I now pay thy fliare however, a penalty 
for not demanding the debt will be mentioned. It fliould not be argued, 
that, if the heirs of the deceafed refiJe irt another province, then, notbe- 
ing prefent, they cannot make the demand; the debt fhould therefore be re- 
covered by the furvivor; and, if be accept his own fliare alone, he fhall be 
amerced. The cafe being parallel to that of partnerftiip in trade, it is necefi' 
iary, that the king fliouM aflift in the recovery of the debt: and here the dca 
mand of pnymenC is fimilar to the cuflody of flock in. the cafe of partnerlhip in 
trade. But, if the king violate the law, is there any fault on the part of the 
heirs, that the lofs fhould ultimately fall on them ? No ordinance expreflly 
rcc^ulring, that it be recovered by the partner, it is a fettled rule, that the lofs 
muft be borne by the heirs. But, in fa6l, according to Mishaps expofiiion 
of the text of Na^ieda (XIX), the debt fhould be recovered by the partner, 
as the flock fliould be preferved in the cafe of partnerfliip in trade. To neg- 
lc(ft it, though able to recover it, is an olfcncc ; and the perfon, who recovers 
the debt, may receive a tenth part of it, as in a cafe of falvagc. 

WiiEit a loan on intereft has been jointly advanced by five perfons, if one 

die, 
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die) and his heir be prefent, the heir lIioulJ conclude the tranfadion : but 

if the fuccefibr refide in another province, then indeed tlic furviving- partner 
Ihould give notice to the king, through the means of liis ofiicers ; and the 
King Ihould depute thither an officer appointed by himfelf ; but, if the king 
omit it, the partner in the loan (hould conclude the iranfaflion, and fend 
notice to the heir, that he may attend : however, fliouli fomc caufc pre- 
vent him from doing fo, the partner may follow his own choice; no offence 
is thereby committed. 

If the king conclude the tranfadlion, he fliall receive, in the order of the 
clafTcs, a twentieth part from the property of a BrShmana; a twelfth from 
that of a Cjhatn)a ; a ninth from that of a Valfya; and a livth from that of 
^i^Siidra, The cafe muft ncceflardy be held fimihr to partnerlhip in trade. 
Thus, in anfwcr to the queAlon, ** who Ihall perform bis duty, if one 
partner dicT* the rule is propounded, ** on failure of heirs, the king;” for 
that is fhown in the cafe of partnerlhip in trade. Is a tax to be paid to the 
king in confidcration of Ins executing the buhnefs ? In anfwcr to this 
qucHion, the rule is fet fonh, “ let the king receive a fixth part &c." 
(XXII t). Cut if it be foreign to the king, the difficulty is reconciled 
from the text before cited ; “ or, if there be no heir, another partner who 
IS wii/rngand abic (aa<^} tf ch<rK be no Cach per/arr, sil ihc penners** {XIX] . 
How'cvcr, fliouIJ the king forbid it, his commands muft not be difobeyed: 
the king forbids not any thing without a fptcial caufe, 

XLVII. 

Vrihaspati: — ^T oa paternal or maternal kinfman, and to a 
friend, a loan may be made on a pledge only ; to others, 
with a furety, or on a contrail written or wltnefled. 

This text belongs to the general title of loan and payment ; for the rca- 
fon of the law is equally appofitc in all cafes of leen. 

If one of fcvcral partners in rooncyicnding, being {killed in bufinefsi 
aik; "fliall I fingly^ advance a loan to the propofed borrower in that 
cafe, Ciould they aflenf, the loan advanced is lent by all the partners ; as 

is 
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IS dccUrcd by the preceding tcx.t (XLV 2), la what mode (liould the loia 
be advanced? in what cafe? Ihc legdlator replies, “ to a kinrman See j” 
to iny Kinfman or friend of the partners, it fiiould be advanced on a 
pledge , and one of fuflicicnt value Ihould be taken (Book I, v. XI). The 
grounds of the h\v arc thefe if the kinfman do not repay the loan, but 
fay, “ I cannot no iV repay it,” compulfory means would be a breach of 
the regard due to him, and therefore the debt may be irrecoverable: 
but, if a pledge be taken, the debt miy be recovered by the. fate of it, 
at the expiration of the ftipulatcd period, or at the end of eighty months 
or the like. From others, it is not ncce/Iary, that a pledge fiiould be 
taken , he therefore mentions two modes according to the Iionefiy, or 
diflioncfly of the man, “to others &c.*’ m default of a furety, a 
loan may be advanced to a difhoneft man, on a contract written or wit- 
nefifed. 


XLVIII. 

Vrihaspati: — At pleafure or without a time limited for pay- 
ment, may gold or filver be lent ; but liquids and gram, 
for a limited time' by the cuftom of the country mull the 
loan and the payment be regulated. 


At pleafure, with, or wiihout, a time limited for payment, may gold or 
filvcr be lent, but, for liquids and gram, a limited time is necelTary 

The Retndcara 

The time mull be regulated by the cullom of the country, and the pay- 
ment mull be regulated by the time agreed on Under the text of Hari ta 
(B ook I, V. XLIV 2) gram is doubled at the time of harveft, but, if no 
time have been limited, it is not more than trebled even after a hundred 
years therefore gram fhould be lent for a time limited to the next har- 
veftj and, if it be not repaid at the ftipulated time, it may bear wheel-m- 
terefi. But interefl is receivable on gold, filver, or the like, at the 
rate of an eightieth part , therefore it daily accumulates at that rate. Af- 
terwards, when the debt is doubled, it Ihould be recovered, or vvheel-in- 
tereft be ftipulatcd. 


XLIX. 
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XLIX*. 

Vrihaspati; — After the time for payment has paft, and 
when the intereft ceafes, on becoming equal to the principal, 
the creditor mny either recover his debt, or require a new 
writing in the form of wheel-intereft. 

Ov grain, though not paid at the time of harv'eft-, intereft is not conjidired 
as bamng ceafed, becjufe u has become equal to the principal; and therefore 
wheel-intereft doss not arife: but, if a time were limited, wheel-intereft may 
bereqaired. Intereft on liquids is ftmilar to that on grain ; for, m the fequel of 
the texi, Ha riVa ordains, that “ on clarified butter, fait, and raw fugar, the 
intereft may make the debt odkuple:’* and this follows from the expofition of 
the Retndcara on the text of Ha'r/ta. As gram is doubled at the time of 
harveft, and, if the debtor cannot then repay jt» is trebled and not more; fo 
is wool and cotton j but the fibres of grafs, clarified batter, fait and raw 
fugar, in one year, become ofluple. Therefore the expofition of the Retndcara 
on this text fhould be admitted. Hut reference is made to the cuftom of 
the country : a loan ftiould not be made m fuch a form, In a country \\here 
fuch a cuftom exifts not; for this text is fuperfeded by the text of Na^rb- 
DA (Book!, V. XLVt). In fomeparwofthecountry, grain is received back 
with an incrcafc of half the loan; in others, with an increafe of a quarter: 
the loan and payment fiiould be fo regulated. 

It muft be confidcred, that, if a partner make a loan, in contradidioa to 
this law, at his own pleafure, without a pledge, and without a time limited 
for payment, he incurs blame ; as appears from the tenour of the text. But, 
if the other partners confent to his making the loan at his pleafure, there is 
no offence. Yet, if a loan be made to a kinfman without a pledge, and he 
endeavour to difeharge the debt, but happen to be drowned with his family, 
the lender is not free from blame ; fuch is the method fuggefted by com- 
mon fenfe. 

But fomc hold, ihat this text does not declare an offence, but Ihows how 
a loan fhould be made. That is wrong; for, were it fo, the text fhould 
♦ Boo‘< I, r. CCLV. 

Y y have 
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' ,5. Let no prudent hufbandman admit lean cattle, old, 
derfized, difeafed, vicious, blind of one eye, or lame. 

6. He, by whofe deficiency in cattle and feed a lofs happens 
in the joint cultivation, ihall indemnify all the cultivators : 

7. This ancient rule has been declared for huibandmen. 

The law concerning loans has been already propounded under the title 
of loans and payment i now therefore, in declaring the law of partnerfliip 
in loans on iniereft, it is concifely delivered : fuch is the meaning of the 
text. Confequently the various cafes of pledge and fo forth, which have 
been delivered under the title of loans and payment, mull alfo be undcr- 
fiood under this head ; therefore, flrould a pledge be deftroyed by the fault 
of all the creditors, it muft be made good by all, and fo forth. But, ihould 
the pledge be deftroyed by the fault of one of the creditors, it muft be made 
good by him i and if it be deftroyed by the aft of God, it is the debtor’s 
lofs : thefe and other rules (hould be confidered as induftions from the rea» 
fonofthfilaw, or from exprefs ordinances. Again; if the debtor die, the 
property may be recovered from the furety : but, in this cafe, if any one of 
the creditors, from a motive of tendernefs or of knavery, releafe the furety, 
the fault is his. This and other rules fhouid be admitted. 

“ Hear therulcs that is, what fliould be done by hulbandmen and 
others. Beads of burden oxen. “ Labourers;” fervants employed in the 
bufinefs of hulbandry. Seed” iit for producing vegetation; in common 
acceptation, it fignifics grain and the like; Land fields on which grain 
is Town. “ Implements of huibindry;” ploughs and the like. Agriculture 
Ihould be condufted in partnerfhip with perfons, who are equally provided 
with thefe requifites, that no difpute may fubfequcntly arife becaufe Icfs 
has been contributed by one partner /ijn by another., 

A roRTioN of land referved for grafi is called a common pafture fo 
tb*c Retndcara, Neither a common pafture, nor a place referved for cattle, 
ncr the king's highway Jbould be cultivated • as is inferred from what pre- 
cedes. 
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have been inrcrlcd under the title of loan and payment, immediately after the 
text there quoted (Book I, v. XI). 


L. 

Vrihaspati: — What has been lent by two or more jointly, 
mull be jointly demanded by them: any one of fuch len- 
ders, who refufes to join in the demand, lhall forfeit his 
fhare of the intereft. 

If any one of the joint lenders alk ; ** fhall a loan be made to this pro- 
pofed borrower?” In that cafe, if the others fay, “ we wjll jointly lend 
it,” let all fuhfequmtlj join in the demand of what has been fo lent : but 
if one, though able, do not join in the demand, he fhall forfeit his (hare of 
the intereft. But if the authority for making or refufing loans be committed 
to one perfon, fince it becomes his part to demand payment, and the atS 
was done with a view to gain, it is not fit, that another, who docs not join 
in the demand, fhould forfeit his /hare of the intereft. 


LI. 

Vrihaspati: — ^The law concerning loans has been already 
propounded, and therefore it is now concifely delivered j 
hear the rules for hulbandmen and others, which are thus 
declared : 

Prudent men conduit cultivation in partnerihip with 
thofe, who are equally provided with beafts of burden, 
labourers, feed, land and the implements of huibandry. 

3. They Jhould not cultivate common pallures, places referv- 
ed for cattle, nor the king’s highway ; let them purpofel/ 
avoid barren land and fields infefted by vermin ; 

4. Sowing, at the proper feafon, land well fituated to receive 
and retain water, capable of irrigation, fnrrounded with 
fields, and well tilled, the cultivator will enjoy a produce. 

5. Let 
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5. Let no prudent hufbandman admit lean cattle, old, un- 
deriized, difeafed, vicious, blind of one eye, or lame. 

6. He, by whofe deficiency in cattle and feed a lofs happens 
in the joint cultivation, fhali indemnify all the cultivators : 

7. This ancient rule has been declared for hufbandmen. 

The law concerning loans has been already propounded under the title 
of loans and payment , now therefore, in declaring the law of partnerfliip 
in loans on interell, it is concifcly delivered : fuch is the meaning of the 
te^t. Confeqiienrly the various cafes of pledge aqd fo forth, which have 
been delivered under the title of loans and payment, mull alfo be under- 
flood under this head : therefore, (hould a pledge be deftroyed by the fault 
of all the creditors, it muft be made good by all, and To forth. But, fliould 
the pledge be deftroyed by the fault of one of the creditors, it muft be made 
good by him ; and if it be deftroyed by the aift of Goo, it is the debtor’s 
lofs: thefe and other rules (hould be conftdered as indu^xons from the rea* 
fonofthelaw, or from expref, ordinances. Again; if the debtor die, the 
property may be recovered from the furety : but, in this cafe, if any one of 
the creditors, from a motive of icndemcfs or of knavery, relcafe the furety, 
the fault is bis. This and other rules fliould be admitted, 

“ Hear the rules ; ' that is, what (hould be done by hufbandmen and 
others. Bsafts of burden j” oxen. “ Labourers;” fervants employed in the 
bufinefs of hufbandry. “Seed’* fit for producing vegetation; in common 
acceptation, it fignifics gram and the like ; “ Land fields on which grain 
isfbwn. “ Implements of hufbandry;" ploughs and the like. Agriculture 
(hould be conduced in partnerfliip with perfons, who arc equally provided 
with thefe requifitcs, that no diflputc may (libfequcntly arife bccauft left 
has been contributed by one partner another^ 

A PORTION of land referved for grafs is called “ a common paflure f» 
tb*c Rclndcara. Neither a common paflure, nor a place referved for cattle, 
ncr the king’s highway Jhould be cultivated: as is inferred from what pre- 
cedes. 
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cedes. This is merely an incidental command rcfpeding agriculture ; it is 
not here fuppofed to become a fubjedt of ligitaiion. Or it may be thus ex- 
plained: if a man unite with one, who cultivates land referved for cattle, the 
king may lay ** why doll thou cultivate land referved for cattle ?” if it be an- 
ftvered, “ by his partner’s diredlions be may be reproved in ihefe words, 
“ fhall the town be deftroyed by thee, becaufe he diredls it ?” therefore part- 
nerlhip Ihould not he formed with a man, who thus tranrgreiTes the law, and 
it IS an offence in the partners, who lhare profit obtained by this breach of 
rule. 

“ Barren land” does not even fupport the vegetation ofgrafs; how fhould 
grain be raifcd there by theutmoft labour? From the number of fmall cells, 
“ land infefted by vermin’* affords no produce; and the ploughs and 
other implements are much injured: therefore partners in hufbandry 
fliould avoid fuch land ; or a man fhould avoid it, left, on feeing the produce 
Imalh he be reproached with not having well tilled bis field. This is 
a direction to hufbandmen to avoid an unprodudlive foil. 

Low land, capable of receiving much water, and whence the water is 
not early drained j fuch clayey foil, furrounded with fields on all fides 
(that the trerpalTcs of catilc may be prevented without trouble), and well 
tilled at the proper feafon, in the month of Magha and fo forth : the 
terms arc fo explained in the Retnacara. This text is an incidental direc- 
tion for agriculture. Or, where five pcrlons jointly undertake cultivation 
with their own cattle and feed refpciftivciy, and agree to divide the pro- 
duce after paying the king and others their due proportions of the pro- 
duce, the text is applicable to fuch perfons ; therefore they fhould furnilh 
equal proportions of feed: and, where Brdhmanat^ or others, jointly un- 
dertake agriculture on ihcir own fields and with their own feed-grain rcfpcc- 
tively, and the agreement is nearly the fame with that abovemenlioncd, the 
text isapplicablc to them. In the firft cafe, let the partners in hulbandry 
cultivate land other than common pafturcs and fo forth; two verfes (LI 3 
and 4) arc intended to dircfl this: a diredtion concerning land and fo forth 
was ncccffary for partners in hufbandry. Both verfes, propounding die 
mode of difiinguilhuig land, arc intended to Hiow, that, in the third cafe, the 

land 
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land Ihould be equally good. At prefent it often happens, that men join 
in cultivation for the produce of their own fields only. The diredtion 
concerning land is here a repetition of the fubjedl of cultivation ; fbme 
additional meaning is intended ; that is, perfect equality is not required. 

** Lean cattle &c.” This text is applicable to the three cifes.’^ and is 
intended as an inftru<flion ta bujhandmen. Thus he, who purchafes cattle 
in the intention of cultivating land, (hould purchafe fuch as are different 
from what is defcribcd in the text. It is incidentally mentioned : for if he 
poffefs not the price of excellent cattle, he may even accept fuch as are 
there defenbed, to employ them on hisbufinefs. If the cattle and fo forth, 
belonging to all the partners in huibandry, be bad, they may in that cafe 
be admitted : oihervvife, hufbandry could not be condudled in partner- 
fhip, were the cattle and fo forth, belonging to every partner, bad : and 
it IS indicated by the expreffion ** who are equally provided (Lis). 

The exception againft the cattle defenbed removes the doubt, whether cat- 
tle, being equal m number, may be admitted, though unequal in Hrengih and 
other qualities: therefore parity is required, according to circumihnces, in 
ftrength, qualities and number. 

In the fecond cafe, the text, as explained in the Vivada Cbintimtnu diredls 
(v. LI 6), that the lof» fliall be fuftained by him, through whofe want of 
materials, the field has Iain fallow. Thus one partner is appointed to fow 
one field, and the other partners being fimilarly appointed to different parts of 
the joint bujinefsy if the field remain unfown by the fault of the cattle belong- 
ing to one partner, and cannot, from the excefs of rain, be fown on a fub- 
^ fequent day, and the field therefore remain fallow ; in this cafe, grain, equal 
to the produce of fimilar fields, fh Jl be dcdmfled from his lharc; or if feed, 
furnifhed by one partner, be fown in a field cultivated by all the partners, and 
no plants tegetate, the feed being old and bad, in that cafe alfo it is his lofs. 
In the cafe, where the partners join in the cultivation only, if the field of one 
remain unfown, from the fault of another's cattle, he is entitled to receive, 
from the owner of the cattle, the ejlimated value of a crop from that field. 

• Culuvatioa by a C'g'e huftardcs.T oa bu fo!c accooit , by h Ibicixca rw J £ laaj m pari* exlb p» 
by the fcfzxate oh cert of l.ci the Hbctc lo patinctihxp. 

Zz 
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Ir one of fhc partners in huibandry be unable to a£t, his talk fliould be 
finiflied by anotlierperfonj {or Ya'jnvawalcya fays, “ this law is declared 
for partnerfliip among priefts who jointly officiate at holy rites, and among 
hufbandmen or artificers** (XXXI). The (lures (hould be diftributcd in pro- 
portion to the cattle, or things furniflied; and feed and the like (hould be 
taken in proportion to the quantity of land or the number of cattle: but, if 
the proportions of feed and the reft be unequal, the adjuftment (hould be 
made on their Value; otherwife, there can be no certainty m regard to the 
(hares: however, lliould there be a fpecifick agreement for unequal (hares, 
the diftfibution mull be made accordingly. All (hould join in preferving 
the field and the like: if one refufc to contribute to its prefervation, he (hall 
forfeit his (hare of the profit: and profit isthusafcertained; “ what remains 
over and above the price of cattle, feed &c,** Ifone preferve the common (lock 
by the utmofl, exertion, he (lull receive a tenth part of it. Him, who has 
recourfe to fraudulent ways, let the partners expel without profit (XXXI) : 
confcquemly, (hould a fraud committed by one of the partners bedeteiled 
after the land belonging to all the partners has been fosvn in the month of 
Bbairai in that cafe, reftonng to biro his (lock in feed, cattle and the like, 
and giving him half the produce of his own land, let them expel him ; but, 
if they cultivate in partncrfiiip the king*s land, the payment of half the pro- 
duce to the partner expelled is not admitted. Should one of the part- 
ners die, let the king, or other per(ba, according to circumfiances, keep his 
(liarc of the flock, and deliver u to the heirs 'wbin they appear^ All this, 
premifed under the head of partnerfliip in trade, muft alfo be underftood in 
this cafe. 


UI. 

Vk'ihaspati: — A manufacturer of gold and filver, of ba- 
fer metals, of thread, of wood, ftones, and leather, or a 
man who is (killed in minute diferimination, is called by 
the learned Yilpi^ or artijan : 

2. And, when goldfmiths and the reft exercife their arts 
jointly, they (hall receive pay in due fiiares according to 
their work. 

One 
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One reading gives, “amanufadurcrofgold, filver, and leaves;” that is, 
leaves of ih: palm tree and the like. Chande'swara reads “thread” 
oi patra)^ 

“ A MANUFACTURER of gold and the reft;” one, who alters the form 
of the fub/lance; who works it up, from a pjapelefs lump, into ornaments 
or the like. “ Skilled in minute diftrimination well acquainted tyith 
minute parts; able to diftinguilh the portions of copper or filver contained 
in gold and fo forth; difcrimmating the fmooth and good parts of leaves, ' 
wood, and the like; or minutely acquainted with the natural qualities of 
the fubHances, and able to diilinguidt them. 

Manufacture and fuch minute diferimination are fevcrally called arts; 
but both united conftitute fuperiour art: thus, if fome goldfmith knows not 
the aflay of gold, but makes ornaments and the like* he is an artifan ; and fo is 
one, who does not manufacture, but aflays gold ; and herein many unite, 
becaufe many are required to confirm an affay. It is objected* fince there 
can be no joint exertion in afJaymggoId and the like without property, there, 
can be no feparate head of judicial procedure ; therefore the mention 
of this was fupe.fluous in difeuflingthe title of concerns among partners. 
It fhould not be anTwered, when fevcral perfons arc jointly employed in 
aflTaying gold belonging to any man, there is partnerfhip ; were it fo, it fhould 
be mentioned under the title of non-payment of wages, for they are hired 
workmen. Norfliould i: be argued, that “ fkilleJ in minute diferimination” 
is not an independent term, but an epithet of ** manufaflurer,*' and that the 
fenfeis, “ amanufaClurcrof gold and fo forth, d he be fkillad in his art, is 
called or artifan.*’ Were it fo, a manuFaClurer unlkilled in his art, not 
being exprejf^y mentioned, would be excluded from this head of judicial pro- 
cedure; if fkill muflncccfrarilybcfuppofed inali minufaClurers, the epithet 
is fuperfluous; and it is irregular to employ it as a dsferiptive and confe^'ient- 
Jy fuperfuous epithet. Nor let it be argued, that perfons, who are {killed in 
affaying, buy and fell gold and the like ; by their Ikill in afiay didinguilhing 
bad gold from good, they buy cheap and fell dejr ; and thus the mention 
of fkill in aflay has a reference to flock. Were it fo, this would fall under 
the head of paitncrfhip in trade. To the objection thus propofed the an- 

f.;cr 
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fwer IS, when gold or the like is intrullcd to a goldfmuh to work into or- 
naments and the like, and he receives hire in proportion to the fpccifick 
quantity afccrtained by weight or otherwifc, he is ciilccl a workman, 
but of a different defcription from thofe named in treating of flaves and 
hired fervants. Some perfons aflay gold and the like for many different tra- 
ders; they are not the particular fervants of any one man, but receive pay 
in proportion to the fpecifick quantity afccrtained by weight or oihcrv^ife, 
and are called artifans : at prefent fuch perfons are often feen in the employ- 
ment of forters of money. From the practice of fuch a feicnee, do they 
become arlilans ? This, like the manufadlurc of ornaments and other arts, 
not being included among the eighteen fcienccs, fhould be confidered as a 
mechanical art. 

Thus fomc expound the text. Others explain the term, “ fivillcd m 
gam,’* that is, •well acquainted with the wages due to his labour, and this 
knowledge is an excellent qual Hcation for an artifan. The fenfe is the fame 
on the reading of Chande'swara and o hers, “ ucU knowing the fruit 
gf his labour** (pbalabbtjnyat inffead of calabbijnya), 

Jite'ndriya, Helayudha and Va"chespati-misr ^ read bafer 
xneiaU’* inRead of ffWer (cupyo intVcad of r{iP)a)» There is no maXeiiaV 
difference. Leather is m the plural number to imply other fubftances , for 
rope, balls of filk, bones and other things muff be underftood, accord- 
ing to the circumffanccs of the caie . otherwife, there would be no particu- 
lar rule for fuch arts. 

** According to their work’* (LII2): according to the work perform- 
ed by four partners refpedtivtly, they fliall receive their refpeiffive fliares. 
For example, one melts the metal, mother hammers the raafs of gold or 
the like into the form of ornaments, a third folders the parts , and a fourth 
prepares the parts to be foldercd They fhall receive pay according to the 
work thus, or otherwife, diflributcd. 

Liir. 

Ca'tya'yana . — If four artifans be jointly employed, ayoung 

apprentice, 
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apprentice, a more experienced fcholar, a good artift, and 
a teacher, they fhall receive in order one ihare, two, three, 
and four {hares, of the pay divided into ten parts. 

These four (the apprentice, ihe fcholar, the artift and the teacher) are 
diftinguilhed by their (kill in manufadurc. 

The Reindcara. 

Therefore the pupils, who melt metals, and (o forth, under the 
dircdions of a teacher or other artift, receive one ftiare : and the pupil 
fhould neither be the apprentice of another, nor one maintained by the in- 
/Cruder himfeif; confequenriy there is no contradiflion tothe text, which 
ordains, that the teacher ftiall receive the gain on his pupil’s labour (Book 
III, Chapter I, v. XX). But Ibme hold, that the pupil’s ftiare is mentioned 
in contradiftindion to the more experienced fcholar and good artift; and that 
the pupil’s Ihare (hall be received by the inftrudtor. 

The more experienced fcholars, already taught, execute coarfework; 
they arc inferiour to the good artift, becaufe they arc unable to execute fine 
work. The good arlifts, having acquired experience, and being already flailed 
in manufadure, execute fine work, fuch as foldenng the parts : in fhort, they 
nearly accomplifh the buHnefs. The teachers inftrud all the workmen as 
pupilsj or, equal to the good artifts, they alfb know the quantity of the parts, 
and are therefore, in fo much, fuperlour to them. 

If there be an apprentice and teacher only, and no experienced fcholar, 
or good artift, what is the rule in that cafe ? Who executes the work of 
the experienced fcholar and good artift ? If the apprentice do it, he is 
an artift: therefore the teacher ftiould receive four ftiares; and the artift, 
three fharcs of the pay divided into feven parts. If he do not caufe him 
to execute the work of a good artift, the teacher ftiould be punifhed. But 
if there be a fpccifick agreement in this form ; “ thou flialt only perform 
the work of an apprentice,” the work of the experienced fcholar and good 
artift being executed by the teacher, he (hail receive nine ftiares ; and the 
pupil, one ftiare only. If the apprentice execute the workofan experi- 
A a a enced 
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cnccd fcholar, and the teacher perform his own part, and that of a good 
artift, the apprentice fliall receive three fliares ; and the teacher, feven 
jhares of the pay divided into ten parts. In fa6l the definitions of apprentice 
and the reft are delivered in conformity witli the etymological fenfe of the 
terms; but he, who, under the direflions of another, any how executes 
work with occafional miftakes, is an apprentice, if he be fubordinate to 
another. He, who, previoufly intruded, but, from want of practice in 
the particular exertion of rmnuaJ labour, being incapable of fine work, ex- 
ecutes bufincfs flowly, is called “ a more experienced fcbolar.’* He, who 
is capable of executing work, and is pradifed in the application of manual 
labour, but fometimes has occafion to aflv inftrudlions, is called a good, 
a Ikilful, or an able, artift. But the inftrudlor, like a teacher of the 
dircdls others, and can accomplifli the work with certainty. In this mode 
fliould the law be interpreted: confequently there is no definite work for 
the apprentice and the reft. 

this cafe, hire, faivages, and Co forth, mu/i he underrtood, as in part- 
nerlhip among traders: and, if any thing be deftroyed by the fault of one 
among four perfons, it mud be made good by him ; the owner Ihould not 
refufe to pay the wages of all the workmen. But, if any thing be taken, 
an a. falCe pretence, in the prcfoncc of the teacher, who brought the good 
artift and the reft, the wages of all the workmen may be withheld; and 
the others fliall receive their fliares of pay from the teacher, or from the 
perfon in fault. This and other cafes muft be underflood, 

LIV. 

Vrihaspati: — Where feveral men jointly build a houfe 
or a temple, or dig a pool, or make utenfils of leather, let 
the chief workman receive a double fhare of the pay. 

“ The chief workman the principal workman. 

The Ret/tacara. 

Some remark, that diflmfl fliares, dircQed for four perfons (the appren* 
lice and the reft), fliould be underftood of work other than the building 

of 
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of a houfe and the like; for VrYhaspati has not ordained fuch a diftri- 
bution in the cafe of a houfe and fo forth ; but the principal workman, em- 
ployed in the building of a houfe and the like, fhall receive a double 
fharc, and the others equal (hares of the pay. But that does not coincide 
with the Rttnacara^ where it is faid, ‘the text of Ca'ty\Vana (LIII) 
fuppofes one perfon giving, and another receiving, inftruflions j in other 
cafes the chief workman flrall receive a double lhare ; and thus there is 
no inconfiftency.* Therefore, fhould an experienced fcholar and a good 
ariifi; only join in the work, without one perfon giving, and another receiv- 
ing, diredtions, the rule follows the text of Vrihaspati, The prcrence 
of perfons giving and receiving diredtions does not fuppofe a teacher and 
pupil, but a workman of little (kill, and another of great Ikill. 

The meaning confcquently is this ; firfl: mentioning the manufadlure of 
gqld, fdver, cloths and fo forth, and afterwards the building of a houfe, the 
Icgiflator anfwers in the lall text (LIV) the quedion which arifes on the for- 
mer text (LII); “ how (hall pay be received according to the work in all 
cafes, whether it be the manufacture of gold, or other work?** In all caies, 
whether it be the manufacture of gold or other work, the chief workman 
fliall receive a double fhare of the pay : and the text of Ca'tyaVana is 
irrelevant. It ihould not be argued, that the text of C.\tya'yana relates 
to cafes other than the manufaSurc of gold and fo forth ; for the /a/^ text 
(LIV) provides for other cafes. Nor (hould it be argued, that botli the texts 
of Vrihaspati are reciprocally illuftrativc of a general fenle, but do not 
comprehend other cafes. Were it fo, that would be derogatory to the iage, 
fince a law rauft cxift in regard to work not mentioned in either text. 
It is faid, the firft text (LU i), interpreted in the fame fenfe with the text 
of Ca^tya^yana, may be a declaration of the law for the calc where four 
artifans are jointly employed ; and the laft text (LIV), where two work- 
men are employed. It fiiould not be objeflcd, that a different mode of 
partition is incongruous, bccaufc leather is mentioned in both texts. There 
may be different modes of partition, the laft text intending ornaments 
or uienfils of leather, and the firft, other manufaClurcs of the fame mate- 
rial: thus, when a covering of leather for a car is ordered by the owner, if 
one workman be flvilful, and others bealfoemployed, the chief workman fhall 

receive 
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'receive a double fliarc of the pay. To this propofcil c>.pofilion the anCvrcr 
is, it docs not feem rcafonable to deftroy the concordance between two texts 
of Vr niASPATi’s own code, merely for the purpofe of reconciling one of 
them with the text of rtnotlicr legtflator. In fadl, fince there can hardly be 
perfons receiving and giving indruflions in the building of a houfe, or the 
digging of A pool, :\n\i Uke>tl\eiulcoC difttlbutiow beuveen two workmen 
might be fuggcllcd; but, four perfons being required for the manufadlure of 
ornaments, the rule of diftribution among four is proper : and this refults 
from wbat is faid in tht Retiiacara: thus, in building a houfe, one man carries 
the bricks and other materials ; but another, being an inteUigent workman, 
conftrufls the edifice ; fo, in building a habitation of grafs and wood, fome 
perfon brings and throws up the grafs, wood, or other materials, and ano- 
ther conftrufts the houfe* In digging a pond, one digs the fpots which are 
marked to prevent inequalities', or notices what fhould be taken or left by- 
all the workmen ; the others dig after him. In making utcnfils of Icji- 
ther, one fews the leather; the others, as pupils, Hretch it. Is there not 
employment for four perfons in building a houfe, as well as in making orna- 
ments? Thus, one carries the bricks; another removes their inequalities 
and fits them for the pillars or other ufes ; another again cements them in their 
proper places ; a fourth, to raife a ftraighl wall of mafonry, caufes the bricks 
to be placed properly ; in a building of grafs or wood, one man carries the 
wood; another cuts away rotten parts with an axe, and fits the wood; a 
third, by labour, joins two timbers; a fourth lines the wall. In all three 
inflanccs, reference may be made to flcilJ in work : and the fame may be 
xinderftood of other work, as the cafe may be. To this queftion the anfwcr 
is, if it be fo in regard to the wall, ftill there is no employment for four 
perfons of different deferiptions, in roofing the houfe, nor in conffrudting a 
houfe of bamboos, or building a houfe with unburnt bricks. In the text 
above cited (LIV) the term ** houfe** intends fuch houfes. But, where there 
is employment for four perfons, the former text (LII r) is applicable : and 
this is actually faid by the author of the Retr.acara ; ‘ the text of Ca''t'VA- 
YANA fuppofes one perfon giving, and another receiving, inftrudiions 
and the fame fhould be underftood of other cafes. If three perfons 
join in work, then the diftribution Ihouid be fettled in this form ; for tiie. 
rule is admitted, becaufc they are included by their employments in the 
ilcfccipUQus of apptenucc aud fo forth. Thus 
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Thus Tome expound the law In fome protinces H is the pradicc, m 
regard to the roofs of houfes, to give the famepaj to the man, who throtvs 
up the grafs, and to him, who makes fafl: the firing, but lefs than the pay of 
the thatcher and in building houfes of mafonry, greater wages are given by 
the owner to one employed as chief workman, than to the others who 
aflift him • but other labourers again carry the bricks and perform the 
red of the labour This and other ufages fubfift. There can be no benefit 
from expatiating on the fubjefl, for i/ages arc paid according to fettled 
ufage, and workmen are empIo}ed on fpccial agreements So much has been 
faid to explain the law it fiiould be received as above explained. 


LV. 

Vrhiaspati — This has been ordained by wife legifiators for 
a band of muficians let him, who marks the time Ikil- 
fully, take a (hare and half, and let the fingers have equal 
fhares. 

** He, who marks the umtiLilfuUy** J , “ fa/a** is explained by 

Amera, meafunng time and perfoimance, that again is explained in the 
commentary on his difUonary, the meafure of the appointed time of utter- 
ance, one or two moments, and the difcrimmationof e\a£l performance, 
Confcquently, in the cafe of Tinging, the utterance of certain letters or Jyl- 
lahles of the fong after once, twice, or thrice uttering certain otner letters or 
fyilabJes, is meafurement of time and called idJa m fa(5t it fignifies mea- 
furing the time during which a word or found muft be held, and the time 
when another fyllable fhould be uttered after the utterance of that found , 
as in the verfe of the Gi tagavpiJa, ** H'^nriba mjgdha bad bu nxcare vtlajint 
mlafatt cehpare^^ a momentary paufeis made at ** ben? iba, and the found 
of the laji fjllables of badhj. ’ and « mcarr is prolonged during the twink- 
ling of an eye. or during half that time, or during a very minute fpace of 
time, this IS called meafuring time Meafure of performance coofifls la 
regulating the effort of the finger with his longue or other organ of fpeech 
to utter the letter orfyllablc the intimation of it by a contemporary {lamp 

* Hril exulu la the affemblage of anioroos damfels AGaUcL Refearcbes, lol 3 p» 187 Or as tci 
bally tranllattd by the fame hand, Ht&i, O amorous fmJ, delights in the higoel of pleafures, m thi» 
aSeisblage of beaut ful damf Is 
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of the foot on the ground, or by clapping the hands, is called f'/a/dj beating 
time. Though all the common a£ls to be done by the dancer, the mufician, 
and the reft, >vith the utterance of low founds, be not indicated, nor even 
the performance of loud mufick, yet the ftep or geflure, correfponding with 
a difficult paffiage, is marked ; how is the performance of a dancer and the 
tcfl mcafured ? By the word " performance” fteps and fo forth are iigiii- 
fied : confequenlly the hint to perform a certain ftep or gefture at the fame 
time with the utterance of a certain found, with which found it ought to be 
performed, is the meafure of performance, and is called /a/a : meafure is in 
this inflance explained difcrlminalion, and that confifts in diftinguiftung 
the parts of the performance to he executed at a certain lime, namely that 
a certain muft be done immediately after a certain time: this is men- 
ticned as fuggefted by the fingle term of “ fingers.*^ But m fadt, what- 
ever adl is to be done, or found to be uttered, immediately after a certain 
. time, and whatever ftroke on the ground or the like with hand, foot, and 
fo forth, is to be given during the performance of mufici; at a certain time 
according to the laws of mufick and Tinging, the notice of that time, or 
hint for the performance, is meant by ** meafuring time and pecformancc.’^ 
Confequently beating time anJ prompting is applicable to fing.ng, playing, 
dancing, and fo forth. 

Was It not fuperfluous to fay, “ let the fingers have equal finres for 
that was already fuggefted by the allotment of a fliarc and a ha|f to him, 
who marks time flcdfully, fince the marking of time belongs to finging 
only? No; for the term “ marking time ficilfully'* denotes one who^is 
fkiiful in marking time. Confequently he, who teaches the reft to obferve 
time fitilfully, is denoted by the term. In this country fuch a man, in 
finging and the like, is the man who begins the fong; for the reft fiug ap 
they arc inftruded by him, and the mufician alfo plays the mufick adapted 
to tliat foiig. In dancing and the like, a mufician is fomclimcs ih: U-zitT 
^tu/ja^iAi fomcrimes a dincer Uaisit. All this /hould be unJerfiood; 
for futh a pradicc is remarked. 

Tac term “ this Uv” ettends theluv foraitifans to a band ormufician?. 
C-jorcqucntly, if pciffins of two dcfcripiions are employed, as fingers and 

muficians. 
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muGcians, or the like, the rule of diftributioti among two psrfons is appli-. 
cable; but if it be an employment of peribns of four defcriptions, the rule 
in regard to four perfons is applicable : fo, if there be employment for per- 
ibns of three dcicriptions, the rule of ditlribution among three perfons mu(b 
be ptiderllood. “ A fhare and a half half more than one fliare ; let him, 
who marks the time Ikilfully, take one fliare together with half a (hare : 
fo the Ytvada Cbintameni and Retndcara. If fome of li: mujtc',am die, their 
ihares of the pay, for fo many days as they were employed, fiiill be delicered 
to their heirs, or to the king; and let the king receive them for fafe cuf- 
tody ; but let the aflbeiates of the deceafed caufe the work to be iinifhed 
by fome other perfon, whether the employment be that of Tinging ordanc. 
ing. 

LVI. 

VrI HASP ATI : — If, in time of war, any property fiiould be 
brought from the hollile territory by robbers, or irregular 
Joldiers, authorized by their lord, theylhall giveafixthpart 
of it to the king, and divide the reft among themfelves in 
dite {hares. 

2. Let their chief receive four (hares ; the mofl valiant of 
them, three; the moil aftive, two; and the reft Share and 
fhare alike. 

The Fhada explains the "chief,** he who exerts mind and 

body; "valiant,** refolute; "adtive,** poifefiing fuperiour ftrength. But 
CHANDE'swAitA, fo cxplainingthe chief and molt valiant, fays the third def- 
pription means adlivc in comparifon with the reft. 

WucRE robbers make incurlions, one of them commands as their leader; 
fome, armed with bows, fw ords, or the like, are potted on the road to prevent 
the motions of the people; others plunder; and the reft carry the loads: fuch 
an arrangement is fignified by the text. The commander is the chief; for, 
Ikillcd in counfcl, uniting the reft, knowing die means of fubfiftence, he is 
pre-eminent : and all the reft adl by his orders. This is cxprclfed in the glofr. 

" he 
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“ he who exerts mind and body ’* His atTociates, who recede not from bat- 
tle, but defpifc death, are defcribed by the term “ motl valiant ” and thefe 
are polled on the road to prevent a furprife. Others, tvhiie the enemy is 
repelled by the moll valiant, plunder foreign houfes . thefe are deemed moll 
aftive. Thofe, who carry loads, furnilhmg corporal labour only, are inferi- 
our to the reft, and they receive lliare and fliarc alike, “ Adlive, ’* expound- 
ed m the Fwada Chmiamsm, polTeiling fuperiour ftrengtb, will intend the fame, 
if It be explained as denoting a perfon endowed with the ftrength requilite 
for breaking open doors, to enter foreign houfes 

The Ihares Ihould be diftnbuted according to the numbers of each defcrip- 
tion thus, if there be one chief, ten valiant, four adlive, and eleven infenour 
robbers, the plunder Ihould be divided into fifty-three parts but if the ac- 
tive robbers be able to perform the oifice of the moll valiant, they may 
each receive three ftiares by fpccial agreement 

LVII 

Catya'yana . — Of an enemy’s property, brought from a fo- 
reign country by robbers commiflioned by their lord, the 
king ftiall have a tenth part , and they fliall divide the re- 
mainder by this rule : 

2, The leader of the robbers lhall have four Ihares of it ; 
the braved of his men, thiee, the mod aftive, two, the 
others, equal (hares. 

3. If one of them, when they fet out on their adventure, 
fliould be taken pnfoner, whatever he may give for his 
ranfom, the red fliall pay equally with him. 

CiiAi,DESWAK.A fays, " a tenth part, ot fixth part, fliould be undcr- 
“ flood according to the noarnefs or diftance of the foreign country.’ But 
Misea holds, that the texts carry an implied fenfe Thus, if the King 
protcfl the robbers, he fliall receive a fixth pari , being very diflant, if 
do not take meafurcs fa prouCI ibtm, he fliall liavc a tenth part only. Oth«s 

bold, 



( 20 * ) 

hold, that a fixth part (hall in general be received ; for taxes have been or- 
dained at the fame rate : but, if the expenfe and toil of the robbers be great, 
in confequence of their going to a very diflant country, the king (hall onlv 
receive a tenth part ; and this rate ordained by the text is in the nature of a 
favour : it muil be underftood, that the king ought not in this cafe to receive 
more than a tenth part. 

** If one of them fhould be taken prifbncr &c.*' if one of the robbers 
going to and fro be taken prifoner, and pay ranfom to the captor for his rc- 
Iea(e, the remainder of the plunder, after deduflmg what is given for his ran- 
fom, Ihould be divided in the mode abovementioned : but if the ranfom be 
given after partition, it fhould be paid in equal (hares by ail the robbers ; as 
fuggefted by the text, “ the reft (hall pay equally with hint;” and bc- 
caufe what had been already given, could hardly have been received before 
his capture. Such is the opinion of Misra, and Ukewife of Cii^sos's- 
Wara i but he expounds ** taken pri(bncr,** confined or (lopped. I« fadt 
that (hould be admitted j for, if he be taken prifoner, he muft of courfs be 
confined near the ro}al rc(idcnce; and if lie be (lopped, being watched, it 
is poQible he may afterwards be taken prifoner : it is therefore neceffary, that 
he (hould, if pofiiblc, give money to (atisfy the guards. That ranfom is 
diCbutfed for the ieiasf af all the robbers. Virtually the fame (enfc is dedu- 
ced from both expofitjons. If one be taken prifoner, the reft may alfo be 
apprehended on his information : therefore his ranfom is a benefit to the 
reft. This appears to be the racaniug of the fage. 

From the mention of pailition, after giving a part of the plunder to the 
king, it follows, that the robber-s have property in the wealth fe'izcd by them : 
and that properly is by occupancy, as the king’s right of property, acquired by 
conqueft, in the wealth of a foreign realm. The kmghoncftly acquires proper- 
ty in that wealth gained by occupancy, through his own exertions, by viftory 
in ajuft war againft another armed prince of equal power (Chap. IV, v. XX}. 
But the properly of robbers, acquired by occupancy, through their own ex- 
ertions, in an unjuft war, unauthorized by law, againft menfleeping, unac- 
quainted with the u(c of .arms, and deficient in ftrengtb, or by intimidating 
tbeovnerSi belongs to the quality of darknefs (Chap, IV, v. XXVII 3). 

Ccc Is 
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Is not wealth, ftolen by a fingle robber from the manfion of a flecping 
Jioufeholder^ the property of therobber? Vachespati BHATTA'cHA'RrA 
anfwers in the affirmative. 

It is faid, a perfon, taking property which lies before the owner fitting 
and awake, may make it his own. It cannot be obje£led, that the property, 
which is thus veiled in the thief, is annulled by the occupancy of the owner. 
Even in the cafe of conqueft, the conqueror’s property would be annulled 
• by the occupancy of the hoftile prince. That is wrong; it muil be affirm- 
ed, as is reafonable, that occupancy is not a mere acknowledgement of 
owmrjkip cr acceptance of pojfefion, but the exercife ^ it: thus, wherever 
kings, acknowledging no human fuperiour, cxercife authority approved by 
•the law, even there property arifes; the e.xcrcifc of dominion over effeSlshy 
men, (whether they be robbers or not,) who acknowledge a human fuperiour, 
namely a king, if it be authorized by him, takes full effeifl; he, who 
excrcifes fuch dominm^ has property. If the cxercife of dominion by pow- 
erful robbers be admitted, even without the king’s authority, ftill the occu- 
pancy of a proprietor, fupported by the double power of the king and of 
jufiice, prevents the occupancy of a weaker thief : and thus the property 
is in the owner, not in the thief. In the cafe of conqucfl and defeat of 
kings, whoever furpafles another in regal duties, in juflicc, and in armed 
forces, can prevent another’s occupancy; and property is veiled in him: 
thus the right is afeertained by difcriminating the power of occupancy or 
retaining pojfeffion ; and property fo eftabhfited mufl: neccflarily be admitted. 

Others deduce from the cxprcflion, ** property ^brought by robbers 
authorized by their lord” (where the word lord intends the king), that rob- 
bers acquire a title to w’hat is feized by them with the king’s afienl, as warri- 
oursgaiii property in the wealth of a foreign country. But robbers, unautho- 
rized by the king, do not acquire a Ittlc /a ejfetls Jlokn. "Su'lapa'ni 
docs not admit the property of thieves in ilolcn goods ; and the text quoted 
from Na'reda fuppofes robbers authorized by the king. 

That is qucfiionablc. Since it i$ nccefljry to cllabhih occupancy as the 
ob\Iuu5 caufeof property in waifs, and in the wealth of foreign 
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kingdoms, the right of unauthorized robbers, fuggefted by the literal fenfe 
ofthetexti cannotbe difproved without much trouble ; and there appears 
nooccafion for fuch trouble : the reverfe of the literal fenfe of Na'reda’s 
text would not be pertinent. 

What then is the meaning of the expreflion, “authorized by their 
lord ? ” It intends puniihment of robbers feizing the property of others, with- 
out authority from their lord ; for the Mababbhrata and other works direft, 
that robbers Ihould be expelled from the kingdom : but thofe, who rob with 
permiffion from their lord, are his fubjeds, afting in his fcrvice. Such 
a king is contemptible, becaufe he receives property partaking of the quality 
of darknefs, and bccaufe he injures others. But, if any king, not afraid of 
committing injuflice, ad in this manner, the fage has taken the trouble of regu- 
lating the partition ; but this legiflator has not authorized robbery. The 
expreffion, “ brought from a foreign country," forbids the authorizing of 
robbery in his own dominions, left the kingdom be deftroyed. But, if any 
thieves rob in their own country, the fame diftribution of fhares fhould be 
underftood. And, fliould they rob without the king’s aftent, whether it be- 
come known to the king or not, their /hares ihould be the fame. This and 
other rules may be inferred from reafoning. 

' Ir thofe robbers be taken prifoners, what is the mode of proceeding in 
that cafe? The king Ihould caufc the property to be reftored /<? the owner. 
What king ? he, who protefls his fubjeds; or he, who proteds robbers ? 
The king, who proteds his fubjeds, ihould caufe the property to be reftored 
to the owner. Shall the robbers, in thatcafe, bepuniihed, ornot? 7hs anfwer 
£r, how Ihould the king punilh them, fince he is not their lord ? Who /hall re- 
ceive the iixth part which is payable to the ibv'crcign ? The payment of it by 
the robber being neceftary, he (hall pay it to the king, before whom he is 
brought. Should the proiedor of the robbers enter into a conteft with the 
prince, who proteds his fubjeds ? Though it be not direded by tlic law, he 
ought, on the rcafon of the law, to contend with him : for how Ihould he re- 
main filent, having himfeif authorized the feizure of the property of others ? 
and, the robbers having acquired properly partaking of a dark nature, iu the 
llolen goods, if he do not contend with a foreign king^who feizcs thofe 

goods. 
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goods, how does he proteil his own fubjedls ? Or if lie do not proted^ 
them, how can he take revenue , for it would be incon'iftent with the follow., 
mg teut f 

Lvni 

Menu — That king, who gives no proteftion, yet takes a 
fixth part of the grain as his reidenue, wife men have con- 
fidered as a prince, who draws to him the foulnefs of all 
his people. 

Ir he cannnot give protedtion, let him reftorc the li\th of the gram he 
has received, and the king, even though he generally proteEl his fubjedls, 
fiiould not take his revenue from them, if he cannot recover their property 
ftoni robbers. 

Some hold that the king, for the purpofe of proteding the own-rs of pro- 
perty, (hould pumfh robbers whofe place of abode is m a foreign territory , 
for no diftm£lion is intended tn the following text, between robbers coming 
from foreign countries, and thicvs redding in his own dominions. 

LIX. 

Menu : — In reftraining thieves and robbers, let the king ufe 
extreme diligence. 

It IS confillcnt \vuh common fenfe lo punifli robbers apprehended by 
guards, whether they be inhabitants of foreign countries or of the fame pro- 
vince, It IS no judicial praAicc nor induflionofcommon fenf , that, when 
robbers, taken in the fadt, arc brought before the king by his officers, he fliouM 
inquire, and inflidl puniihmcnt, if he difcover them to be inhabitants of his 
o NO dominions, butreleafe ihcm, if they be mhabitanis of another country 
W cre u fo, there would be no pumnimcnC for robbers, who live m moun- 
tains ai d ca\cs ruled by no king. 

h ftbbc/s ccming from foreign dommions be puniflicd, when taken m thff 
(idt thcif pumlhrrcui cannot afterwards be oppofed ; nor can their protec- 
tor 
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tor interfere to prevent their chaftifement. But the unjuft king, apprehend- 
ing the publicity of the proledlion, which he affords to robbers, though he 
may defpife the confequences of his iniquity, may not be viilUng to make 
his condueft publick. It is faid, he is not guilty of injuftice in protc^ing 
the robbers. That may be true, but he ftiould himfcif infiidt puniftiment. 
He ought not to authorize robbery j nor ought he to permit pain to be in- 
flidted on another, whom he has authorized to rob. 

But in the cafe of robbery without previous authority, he truly authori- 
zes ft when he receives a fixth part of the plunder. ‘ But, if he receive not 
that fixth part, he fhould himfelf punifh the robbers or reftore the goods to 
the owner. If robberies be committed in his dominions with his permiffion, 
fince it is neceflary, that he ftiould prote<ft both the oioner and t'je thief ^ he 
fhould caufe the property to be reftored to th6 true owner, and himfelf pay 
a fine j cafting the amount of that fine into the water. But according to 
the opinion of thofe, who do not admit the amercement of kings, penance 
only Ihall be performed. If there be anuniverrai monarch, pofleffing autho- 
rity over all countries, and to whom all other princes are fubordinate, may he 
impofe fines on kings ? This queftion (hould be examined under the title of 
robbery. 

We may affirm, that, for the purpofc of obtaining viftbry over a foreign 
and ftronger kingdom, a king, defirous of reducing the power of that king- 
dom, commiflions robbers, that the fubjefts, diftreffed by their depreda- 
tions, may defert that realm } and that the riches of that kingdom may 
be thus diminifhed, and victory be obtained over it. This text has been 
delivered by the fage, as a rule of partilron among robbers in fuch calcs. 
The robbers have property in goods fo taken, as warriours have property in 
horfes and elephants of war, in arms and the like; but property in wcaltli 
acquired by conqueft in open war partakes of the quality of truth (LVIII) ; 
■and the property of robbers partakes of the quality of darknefs ; for it is 
gained by exciting icrrour, or by the murder of unarmed, timorous and 
fleepingmen, and js djiapproved by the law. However, the Jaw permits 
to reduce the pc^er of a foreign Um^dora^ by means of robbers, with a 
view to conqueft; but the recourfe to robbery from a motive of avaritc, to 
D d d incrcafe 
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incrcafc his own freafufc, is not juftifiabic! the law does not aflent to iher 
depredations of a king influenced by avarice ; and the fage has not declared 
a rule of partition for fuch cafes. But ahedUnce to the law itfelf, not avarice, 
muft be the motive for the conquell of a foreign realm. 


LX. 

Ya'jnyawalcya: — Whatever be the righii and duties of 
a king protefting his own realm, even all thofe devolve 
on him, who feizes a foreign kingdom. 


To expatiate on this fuhjeB would be fuperfluous. 

LXI. 

Ca'tya'yana: — The Izvt before propounded relates to all 
partners, whether merchants, hulbandmen, robbers com- 
mxjfiontd in war time, or artifans, when they have made no 
fpecial agreement for their fhares. 

When they have not made a fpecial agreement refpcaing their (hares. 
Chande'swara fo expounds the text. Some explain it, “ when they 
make a partition without having fettled, what fiiali be the (hare 

of each partner.'* 

Other partners, not already mentioned, are comprehended in this text, 
as fervants, boatmen, and others, working in partnerlkip. In thefe cafes alfa, 
the chief is entitled to a double (bare. If the labour be of three, four, or 
more kinds, one additional (hare is allowed for each degree of fuperiour 
labour: however, it fliould be admitted from the realbn of the law, that 
the fliares fliall be equal, if the labour be of different natures but equal. 

If fome king, or rich man, employ learned peribns to compile a lyftcm of 
law, tlrat the law may be generally undeeflood, and juftice be obferved, or to 
compofe a poem for his gratification, or a work of any other kind, and gi'o 
wcaldi to them for their maintenance, or as a token of refpedt ; then alfo, 
if he make rot feparata gifts to each, this fame rule is applicable. Thus, 

if 
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if the labour be of two kinds, the gifts fliall be diftributed ia fingle and dou^ 
ble fhares; if it be of three or more kinds, the diftribution iliould be made 
accordingly, in the mode formerly mentioned. It ihould not be argued, 
that the (hares may be regulated as in the performance of folemn rites ; for 
in the prefent inftance there arc no 'Brahma » BTahmanachcKhanJi, and fo 
forth, to give occafion for fuch a regulation of the fliares. 

Another incidental obfervation may be made: if the work be jointly * 
compofed by a teacher and pupil, a mailer and lervant, or the hke, there 
is no fuch rule of diftribution. If the teacher, or other principal perfon, have 
promifed any thing, even that (hall be given ; othervvife, it is optional. The 
teacher and the mafter, not the pupil or fervant, fliall fliare what is given 
as a recompenfe by the king or other employer^ So likewife, if any lofs arife. 
Bui if the lofs happen by the fault of the pupil or fervant, the blame is impu- 
table to that pupil or fervant : if the book fail by his fault, it is his lofs. If 
the teacher die or be difabicd, what was receivable by him, may be taken 
by his heirs j and they fliould complete the work themfelves, or by means of 
others. But fliould there be no fpecial agreement concerning an employ- 
ment for a long fpace of time, the work and the gain may be regulated at 
the pleafure of the king, or other employer, Alfo, Ihould the pupil die, the 
rule is limilari but here the option, allowed to the teacher, or his heir, is 
included in the cafe noticed of the king’s option. The fame fliould be un- 
derftood where many join in compofing a work, according to their rcfpedllve 
fuperionty. Thefe and other rules may be inferred from reafoning, by a Am- 
ple exertion of intelleft. 

So, in joint conqueft, and in joint purefaafes, whatever (hare a partner has 
in the principal ftock, fuch fliall be his (hare of what is acquired : and the 
exertions for the preftrvation of the (lock, and fb forth, fliould be propor- 
tioned to the fliares in the principal ftock. Similar deciflons fliould be given 
in the cafe of barter in partncrflijp, and alfo in other cafes. 


CHAPTER. 
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CHAPTER IV. 

ON SUBTRACTION OF WHAT HAS BEEN GIVEN, 

SECTION I. 

OW UNALIENABLE PROPERTY. 


I. 

V RIHASPATIt — This law, refpefling concerns among 
partners, has been fully declared: the law, concerning 
what may, or may not, be given, and what is, or is not, a 
valid gift, ftiall be next propounded. 

Concerns among partners have been unfolded; undue gifts and the refi 
are next ** unfolded/' The conUrmSion of the fentence reftimes this term 
from the context, becaufc the fenfc requires it. 


II. 

Na'reda ; — When a man defires to recover a thing, which 
was not duly given, it is called fubtraffion of what has 
been given, and this is a title of adminiftrative juftice. 

2. In civil affairs, the law of gift is four fold ; what may, 
or may not, be given, and what is, or is not, a valid gift, 

3, Things, which may not be given, are eight ; what may 
be given, is declared to be of one fort only : know valid 
gifts to be of feven forts ; void gifts alfume fixtcen forms. 

E c c The 
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The man, who, not having duly given a chattel, wiflies to rctradt the 
donation, is called a recanter of gift, and thh is a title of law : he contends 
for withdrawing what has been given. Thus fimple men interpret the 
%vord from its etymology : it intends a man, who pleads, that he has not 
duly given what the other party affirms to have been duly given. Others 
read, “ what a man &c. inftead of yah)** Some take the word “ it " 
indeclinablyj for the didlionary of Amera explains the correlatives, “ what, 
that; why, therefore:” becaufe he defires to •isoitbdra'w the 
title of law is fubtradlion of what has been given. It follows, that the title 
'of law refers to the wilh ^ retracting the gtft^ or to the gift retradled. 

The term ufed by Menu (Chapter I, v, II i) denotes payment or deli- 
•veryi non-delivery of what has been given is retradlion of it. Delivery here 
intends a perfedl gift : its converfe is an imperfedl gift, and is a title of 
law, namely fubtradlion of what has been given. Given denotes the in- 
tentiop of the giver exprejfed in this forntt “ let this be thine thevsord^ in- 
terpreted fubtradlion, may fignify imperfect or undue donation; where that 
exifts, there is imperfedlion of gift. In the text ofNA^REDA, on •what 
ground f and “ that being afcertainedin bts gftf may be fupplied : “ on what 
ground a man defires to rctraft a donation, that being afeertained in his gift 
5cc;” for ithaslhefame import with the text of Menu; the imperfcdlion 
of the gift cancels it; accordingly the text exprefies ** not duly given." 
There is no difficulty in including under this title a man who defired to re- 
traft a gift which is afterwards determined to have been duly given, fince a 
fuitez/tfw exifts previous /o that deeifioni but on the conftruftion ptopofed 
oy fimple men, “ not duly” would be unmeaning. Thus fomc interpret the 
text. But CuLLU CABHATTA explains the term cmploycd in the text, ‘*witli- 
drawing or taking back,” According to bis interpretation, ** tecovery defrei" 
muft be fupplied in the text of Na‘'reda.* ** when a man defires to recover 
what has been given, the recovery defired by him is rctradlion of what has 
been given, and this is a title of adminiftrativc jufticc." 

The gift may be imperfea bccaufc the thing is unalienable, or becaufe it 
hgivenbyapetfon not entitled to give it. Thus the gift may be imper- 
feiV, bccaufc the cluttcl is unalienable, or becaufe it is improperly given, or bc- 

caufc 
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: caufe It is given to a wrong perfon, or without the aiTent of the fethcf and 
.fo forth, or at a time when the donor is defiled. So Misra. This will 
be explained in another place, it is here mentioned incidentally. 

In civil aiFairs &c.” (Ha): the rule to be eftablifhed, that gifts, made 
• by a man affliited with difeafe and the hke, are void, regards civil gifts, not 
donations for a religious purpofe. This fide of law does not extend to a gift 
made for a religious purpofe: the donation is valid, if it be made by the owner 
of (be thing. 


nr. 

Catya'yana: — What a man has promifed, in health or 
in ficknefs, for a religious purpofe, muft be given ; and, 
if he die without giving it, his fon fhall doubtlefs be com- 
pelled to deliver it. 

Raghunandana and other authors expound this text, " what a man, 
even afflicted by ficknefs, has promifed to give, mull, if he die, be given by 
his ion,” It is not proper to fay, that what he has promifed, muft neceflari- 
ly be delivered, but the gift is not valid. The rule muft be underftood of o- 
ifacr cafes as well as of ficknefs ; for the reafbn of the law is equally appli-* 
cable. 

“ T HE law of gift is four fold literally the path of donation (II 2). The 
ways of arriving at, or receding from, the annulling of property, and there- 
by efiefling donation, are four. Thus, by the way of void gifts, the ait 
recedes therefrom; by the way of valid gifts, it arrives thereat: the reft 
will be evident in couife. The wifli of retracing an invalid gift takes ef- 
fe£l; the wilh of withdrawing a valid gift is fruitle/s. This is the whole 
rule concerning fubtradlion of what has been given ; for an invalid gift 
only may be withdrawn. 

Whereve r the gift is invalid, the property is aflually recovered : how 
then does the man “ wilh” to recover It? Where efiedts arc poflllTLd by 
another under the femblance of a gift, a doubt arifing whether they flidH, 

or 
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‘orJlianiiot, I)ef£COVe?ed,the fagedircds, that they fiiall be ’recovered ifit be 
afeertaioed to be merely the femblance of a gift j but fliall not be recovered, 
if that be not aCcertained. An invalid gift u mentimied to detenninc, that 
the fuppofed donation is void. 

Should net gifts be here faid to be of two forts, valid sad mvabd^ t^iy 
■are they denomiaated hrom what may, or may not, be given; j&r there is-no 
yroper diilinfiiDn, in treating of this ful^edi:, berw«n what may and 
may not be given, and what is and is not a valid gift? Simple tnen reply, 
both are noticed incidentally. Both are mentioned to denote, that the gift 
ofa fon or a wife is imperfedl, becaufc they /hould not be given. For what 
purpofeisit faid, thattbegift of what may nor be given isimperfeS? The 
anfwer is, it appears, that a fine is incurred by fuch a gift. Thofe things, 
5n the giving of which there is fin, fliould not be given : and that fin 
is not e^piable by penance alone; for, were it fo, fuch gifts fhould be 
difeufled under the title of penance ai;d eAptation : being noticed under 
the head of judicial procedure, it appears, that the giver of what fhould not 
begiven, Ihall be amerced. (omt expound the lau: their opinion will 

hereafter be confidered. 

Vrjhaspati has not mentioned the term **fublra<£lion of what has been 
given;” but mentions the four fold dijiin^ton of what may, or may not be, 
given, and what is, and is not, a valid gift: the rule muft be deduced from the 
acceptation of the terms, * what may not be given 

The eight things, which may not be given, are thus enumerated. 


IV. 

Na'reda: — ’What is bailed for delivery, what is lent for ufe, 
a pledge, joint-property, a depofit, a fon, a wife, and the 
whole cllalc of a man who has ilTue living, 

2. The fages have declared unalienable even by a man op- 
preffed with grievous calamities ; and 0/ courfc what has- 
been promifed to another. 


WlIAT 
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What is billed for the ufc of another (anudbitaj is a dillinft kind of bail- 
ment, explained In the chapter on depohts. It is mentioned to fhow, that 
it is comprehended under the general term of depolir, by the fame rule, by 
which one name of kine may denote cattle of that fort, and a fynonymous 
term in the fame fentence may intend cows only : confequently, there is no- 
thing inconfiftent with the number of eight unaUenabU things. 

May It not be faid, that pledge and loans for ufc (hould not be repeated ; for 
they are nearly allied to depofit ? Some diRmdtion may be admitted ; becaufs 
a pledge is connedled with debt ; and a loan for ufc gives dominion over the 
chattel to one, who is not the owner: but bailment for delivery is a mere repe- 
tition , for the owner’s dominion u-uer the chattel jubjijls in full force ; a thing de- 
pofited through the intervention of another, a chattel bailed by an abfent man, 
and the like, are depolits generally, for they arc only diRlnguiihed by minute 
diderences. 

Mi SRA reconciles the number by joining the words fon and wife into one 
compound term ; ^'awife with a fon, mentioned conjointly conicquently, 
there is nothing inconGftent with the eight fold diftiniRion premifed. But 
the text fhows, that a wife and a fon may not be given, as the exprefljon, 
“ the father goes with his fon,” denotes, that both go. 

V, 

Vrihaspati: — The prohibition of giving away is declared 
to be eight fold: a man fhall not give joint-property, nor 
his fon, nor his wife, without their affent in extreme necejjity, 
nor a pledge, nor alibis wealth if he have ifpie livings nor a 
depofit, nor a thing borrowed for ufe, nor what he has 
promifed to another. 

In this text bailments for delivery and the like fhould be underftood as 
comprehended under the term depofit. 

Is it not fuperfluous to declare, that dcpoCls and the like may not be 
given; for, m their nature, they are unalienable, becaufe they are the pro- 
Fff perty 
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perty of another : clfe it fiiould alfobefaid, that the property of another, ac- 
tually enjoyed by the owner, may not be given by a ftranger ? Confider it as 
mentioned for the fake of an amercement impofed on him, who gives aw^ 
depoGts and the like. Is there no puniftimcnt for him, who gives away the 
property of a ftranger under other circumftances, that depofitsand the like 
Ihould be fpecially declared unalienable? Since, under other circum- 
ftances, the property of a ftranger cannot be given away without theft, 
the giver lhall be puniflied as a thief : but, confidenng that depofits and 
the hke, being aftually in the depofitary*s power, might be given away 
-j)itbout fufpicion of iheft^ the beneficent fage has declared them unaliena- 
ble. 

Others remark, that Vijnya'neswara admits the creditor's proper- 
ly in a pledge; and the property of the borrower, in a thing borrowed for 
ufe and the like, may alfo be admitted ; but the right of the owner is 
not annulled ; it fubfjlt like the concurrent property of hulband and wife : 
therefore the borrower, but not a ftranger, may, with the aflent of the 
owner, alicne at pleafure a chattel borrowed for ufe. Thus, on the grounds 
of fuch a fubordinatc property, a gift or other alienation might be made; 
but the fage prohibits the gift (IV i), bccaufe that property is fubordU 

A GIFT of depofits and the like, made by miftake, is not valid (Chapter 
II, V. XXVIl), Therefore depofits and the like, given away by miftake, 
may be recovered. With a view to this, Misra has faid, the gift may 
be impcrfcfl, bccaufe the chattel may have been unalienable.’* Otlicrs af- 
firm, that creditors and the reft may create, by gift or the like, an intcreft 
equal and ftmilar to their own. 

“ Joint property” (IV i) is explained in the Retndcara and Chintameni, 
what belongs to more than one owner. Therefore the fenfe is, that one 
broilirr fliall not, luthout the aftent of the reft, give away undivided wcikh 
held as the property of fcvcral brothers. 

SiiALi. he not giveaway the whole of the Joint-property ? or fiiall h= 

not 



not give away the amount of his own fliare ? On the opinion of Ji'mu ta- 
VAUANA delivered in his glofs on the text of Vya'sa (Chapter II, v. VI); 
** becaufe the family would be injured by a file, gift, or other alienation^ 
effefted by a diftreiTed coheir as part-owner fome remark, 

that, if it were intended to forbid the Tale or gift of the whole, the author 
would have faid, “ they would be deprived of the means of fubfiilence if 
a gift or fale were made;** thereby forbidding the alienation of the whole. 
There is no difference, whether the falc or gift of the whole wealth be made 
by a parcener diflrcffed or not diftreffed ; confequently, it would be vain to 
contend for a partition or the like, with a diftreffed man, who had fold the 
amount of his own fhare of the joint-property : to obviate this confequence, 
even a parccner*s fale or gift of his own (hare without the affent of the 
coheirs is forbidden. Such is the principle of the rule: and here, from this 
prohibition of the fale or gift of his own lliare without the affent of the 
coheirs, it appears, that the parcener fiiall be puniflied if he do fo ; for 
the texts ofNA^REOA and others, under the head of judicial procedure, 
fliow, that joint-property may not be given away. At prefent parceners 
do not make gifts or fales of undivided land or other property, without the 
affent of the coheirs; each fays, “ how (hould I fell it? this property is 
not divided.** Such is the general cuftom in fome countries. But certain 
lawyers hold, that, if a parcener give or fell his own fhare, the king does 
not impole fines on trifling occafions j or the parceners, from indolence, or 
confidering it as fruiilefs, do not inform the king ; in this view of the matter^ 
cuftom permits parceners to give or fell the amount of their own fliares. 
If the maintenance of his family cannot be provided by a parcener without 
the fale of that property, and his wealthy coheir neither make a partition, 
nor conlent to the fale, what fhall be done in that cafe ? The king, they 
fay, on the application of the perfon who wifties to fell his fkare^ fliould 
give attention to the matter. But here it mull be underftood, that joint- 
property is unalienable without the affent of the coheirs ; however, fliould 
the gift or fale be adually made, it is valid ; for the following text may 
relate to the amount of the rcfpediivc ^oxiion^ of joint-property, as well as to 
divided (hares ; and the will of the owner being a fufficient caufe of veiling 
properly in another, the parcener may not be able to bear the delay of 
partition, or of obtaining the affent of his coheir. 


VI. 



( ) 

vr. 

Na'reda: — I i’ fcverally give or fell their own undivided 

fliares, they may do what they pleafe with their property 
of all forts ; for, fiirely, they have dominion over their 
own. 

It Ihould not be objefted, that the aflent of coheirs fliould be eftabhihed, 
under the authority of the text, as a nccc/liiry a/Tociation for the difpoful of 
another’s right in undivided immoveable property : thus, without the union 
of all the requifiie caufes, the effedt of conferring property on another does not 
take place. Since the text may be pertinent in the fenfe abovementioned, it 
is wrong to impofe the difficulty of eftabliHung fuch an aflbciation. Herein 
Sri'cr iSHNA Terca'lanca^ra concurs. But if a parcener, without the 
aflent of his coheirs, give the whole joint-property, the gift is null j for the 
joint-property of all cannot be devefted by the adl of one. 

It is queftioned whether his own properly be, or be not, annulled by the 
aft of a finglc parcener. It (liould not be faid, that his own property is not 
annulled, becaufe the gift, being improperly made, is in its own nature im* 
perfedt } and is void as the adt of a man partly deftitute of ownerffiip. There 
is nothing to prevent the annulling of hu o-wn property, fmee the gift, which 
he himfclf makes with the intention of annulling the rights of all the par- 
ceners in that chattel, is the adt of an owner, of whom property is predlca- 
ble. Confequcntly the ownerfhip of the giver appears in this inftance to be 
alienable : but the ownerlhip of the reft fubfifts m full force. The meaning 
of ancient authors, who hold a gift of joint-property to be void, is the fame. 
But a parcener’s gift of his own fliarc is valid. All the brothers have each 
their refpedlive predicable property in all the effedts. 

It fliould not be objedted, that, when the father dies, if one common pro- 
perty in the fame thing be veiled in feveral brothers ; and, fliould one of thefc 
die, if the right of all the parceners be annulled and another property be 
veiled in the furvivmg brothers together with the fon of the deceafed brother; 
it is troublefome repeatedly to cflabhlh joint-property veiling in many pef' 
fons : therefore the property in the cffcas veils in the perfons fevcrally. 

After 
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After the death of a brother, it being neceffary to eflablifli a Angle property 
vcfting in his fon after the annulling of his Angle property, we And, fay thefe 
lawyers, no greater difficulty in eUablithing a property not diflimilar predi- 
cated of many perfons. It muft be therefore eftablithed, that the ownerffiip 
of all is, or is not, annulled by the adl of one s nof» that the giver’s right is 
annulled, and that the property of the reft fubfifts. Thefc lawyers there- 
fore think, that the gift of one may be valid as the gift of all. 

To that argument there is this objedion : it fuits the opinion, in which 
property is referred to things 5 but it docs not accord with the fentiments of 
the Naiyayicas, who diflent from that opinion, and refer property to perfons : 
thus it is difficult to eAabliih, that the ownerihip of all the brothers is an- 
nulled upon the death of one ; and no quality, except conjunftion and the 
like, is acknowledged to be inherent in two individuals at the fame time* 
Or admitting-fingle property, Aill there is no difficulty. Thus, after the right 
of all the brothers has been annulled on the death of one, a Angle proper- 
ty arifes predicated of the furviving brothers and the heir of the decealed; 
not a diAindi property predicated of the heir alone. In the prefent cafe alfo, 
after the right of all the parceners has been annulled by gift, property 
arifes predicated of the other parceners and the donee ; for gift only creates a 
property Amilar to that held by the owner, wAa makes the gifL 

Is it fale or gift without ownerihip ? What objeflion is there to its being 
eonfdered as a true fale or gift without ownerihip ? for it might be fup- 
pofed, that he Aiall be puniAied as a thief for fuch a gift or fale j yet that 
punjfkment is not infilled in this inftance, bccaufe the law has forbidden it 
(Book V, V, CCCLXXVII 4) : in the cafe of poffible theft only, that punilh- 
ment is conAftent with common fesife. But fome hold, that it is not fale 
without ownerAiip, becaufe the parcener is not a perfon different from the 
owner of the chattel. ^ 

Then what Aiall be the punifliment ? The penalty dire( 5 lcd for the gift of 
what is unalienable. That penalty will be quoted from J^mu^ta va^hana 
and others, as expreAly declared by Menu. This Ihould be well exa- 
mined. 




It 
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It muft be noticed, that, iP a parcener, without the afTent oF his coheirs, 
give or fell, to any perfon, fome One chattel out of the whole undivided 
property ; at a fubfequent time, when partition is undertaken, that chattel 
'{hould be included in hi 5 fharc. 

Shall allthe parceners divide ‘the value of the effepts aliensd ; orlball the 
other parceners receiveback their portions of thofeeffedls, and donee orbuy- 
cr recover the price of their fliares from the donor or feller ? If the other par- 
ceners confent, that the effedts aliened fliould become a part of his Ihare in 
the joint-ftock, then it may be included in his allotment : but, if they do not 
confent to that adjuftment, nor to receive their fliares of the value, they 
may recover their fliares of the effects. Otherwife they may fenerally infift 
“ this chattel mufl be received by me, it fliallnot be given to that brother; 
diflribution {hall be made by lot.** But, in fa£l, there can be no diftributioii 
by lot in this inflance;.for the feller, whom that diflribution would concern, 
is no longer an owner. It cannot be faid, thofe effects are of courfc inclu- 
ded in the fcller‘s fliare. All the brothers having ownerfliip in thofe cffcPls, 
that ownerfliip is not annulled. 

Should itnotbefud, that, according to the opinion of Ji'mu'ta-va^- 
HAHA, who contends for difpcr/cd property •‘oeflingfeverallyintbe coparceners^ 
falc, as well as diflribution by lot, determines the property 'in particular 
clatteh: otherwife, a parcener, felling any chattel and confuming the pro- 
duce of tbe faky would be guilty of embezzling the property of another! 
It cannot be afiirmed, that there is no difliculty, becaufe Ca'tyaVana 
direiks, that his oITcncc Hull borne (Book V, v. CCCLXXVII4)' 

Still, in the apprehenfion of fin, the penance dircBcd for cafes of doubt 
would be rctjuifiic ; and lie, who confunics much, would undoubicdl/ 
be a finner. A difllmiUr property is not created, but a right propor- 
tit.iuie to the flurc of tbe donor or lender 0 and if it be afiirmed, that Ik, 
who fells for his fubfillcnce that uhich heoccupics, is proved to have had pro- 
perty ciicrcin. It follows, that a fingic ownerfliip cxirts m cficPls fold for fub- 
Cfiencc, and the other paiccners would not be entitle J to a lhare of thccficfls 
fu aliened. This quclhon is thus anfucred; it is a maxim, that penances 
arc fiimlif u pumlhmcnt : exemption from penance is therefore implied in 

cxcinptio*'' 
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exemption from puniflim-nt. The laws, which ordain partition by lot an J 
otherwife, afcertain property; but occupancy and the like docs not afcer- 
tain it. If the property be doubtful, all the parceners are not entitled 
to Iharcs j but in this infbnce, if a laic be made for necejfary confumpiion; 
the feller Ihall not be punilhed : otherwife, he may be chaftized. It ftiould 
not be objcifted, that the parceners could not receive equal (hares; bccaufc 
the property cannot be determined by the dccifion of arbitrators, \vithout 
the mutual aflent of the contending parties to tbe appointmtnt cf (bm; 
and diftribution by lot has been already fet a(idc. In this cafe, no diftribu- 
tion by lot does take place ; but the other parceners do not abandon their 
fhares. The arbitrators, to whom their complaint of the parcener's illegal 
ait is referred, rejedling the vender's pica, adjudge equal Iharcs to all the 
parceners : and the notion of a property, which requires fpecifick mu- 
tual alfcnt to autberizf alienatm^ fuppofes a common right vcft.ng in all 
the parceners, like their property in a fingle (lave or the like. For this pur- 
pofe the gift or alienation of undivided cffedls, without the affent of co- 
heirs, is prohibited : a parcener is forbidden to give his own (hare general- 
ly, without fpecifying particular chattels, in this form; “ I give you my 
(hare for then the donee may be admitted, like a parcener, to a diftiibu* 
tion by lot: but, even in that cafe, thcalTcnt of coheirs is required for the 
alienation of immoveable property (XIX 5). 

Joint-property is wealth belonging to more than one oxvnef. 
Misra fays, ‘ the gift is invalid, bccaufc a man has not full domi* 
nion over joint-property, a wife, or a fon x and the want of dominion, 
in the other injlance, is deduced from the fame reafoning, •uibkb provei 
it in the cafe of joint-property.* By ** the fame reafoning ** he means, 
that the owncrlhip of one cannot be annulled by another. From 
Misra’s cxpofition it is inferred, that a parcener's gift of his own fiiare 
of undivided property is void. But, to reconcile tlic two opinions o£ 
different authors, we adopt the (enfc inferiblc by reafoning, and (ay; a 
gift of the whole joint-property is Void, not a gift of the parcener's own 
fliarc. Thus the donor cannot, at his own choice, annul the owncrlhip of 
others ; hut he is not debarred from aliening his own fingle right in i!ic joint 
pxopcriy : for fuch aits by partners in trade arc often feen in eomms’i prac- 
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tice. This may be ftated as tbs opinion of Va'chespati bhatta'cha'- 
RVA, and Vijnya^ne'swara. Therefore, the gift is valid as far as the 
donor’s {hare 'is concerned ; but he fhall be puniihed, and mu{l perform pe- 
nance. Such is the rule ordained concerning gift, or other alienationy of 
what may not be given. ‘ That a thing may not be given’ denotes, that the 
gift is attended with fin : for this form of fpeech bears the fenfe of the impe- 
rative. It does not denote, that the gift is a void aft t were it fo, it would 
not differ from a void donation i and full dominion would not noticed un- 
der this title of* what may not be given.’ If it be faid, this title is intended 
to fiiow punifhment for fucb gifts ; it isanfwercd, thisformof prohibition 
implying offence, the offender fhould be puniftied. Thus the gift of things, 
which arc enumerated among thofe which may not be given, is puniihable ; 
gifts, enumerated among thofe which arc void, are utterly null ; and thofe 
noticed under both heads are both 'ooU and puntjhahlez as the gift of 
a depofit or the like, of another’s fhare in undivided property, and fo- 
forth. 

In regard to a fon or a wife, Misra fays, that the gift is void, for nanf 
of full dominion. It appears, under the authority of the text, that there 
is no full dominion over a fon and a wife, who do not confent to the falc. 
Here ibis objeftion oesurs : if a father, or hufband, have power lo give a- 
way a fon, or wife, it fliould appear that they Iiave the dominion of own- 
ers over them; and having owncrlhip, how can their gift be void, being 
made by perfons neither infane, nor othcrwifc incapable? and thefe arc 
not enumerated among void gifts. Conrcqucntly the donation, even without 
their aflent, is valid ; but the donor iliall be punifiicJ, for they arc found in 
the number of unalienable things In thetexlof Ca^tyaVa.sa 

(VU) ihc gift or falc of a fon or wife, without the affent of the panics in- 
tcrcllcd, and without extreme ncccffity, is forbidden: it is not faid, that the 
gift, or file, is void. \ 


VII. 

CaTtya v.\NA;— A WIFE or 3 fbn, or the whole of a man's cf- 
tatc, (lull not be given away or Told without the alTent of 
the perfons interefted; he inuh keep dicm liimfclf, 
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2. But in extreme neceffity, he may give or fell them with 
their ajjent ; othenvife, he muft attempt no fuch thing : this 
has .been fettled in codes of law. 

- Without alTent o/” the perfom interefted*' (that is, of the fon, wife, 
kinfmen and fo forth,) thefe muft not be fold nor given away.* If he nei- 
ther give nor fell them, where ftiall he place them ? The fage replies, “ he 
muft keep them himfelf,” Misra obferves, that, if the perfons interejled do 
not zKctii to the gift or fale^ thefe ^xt&(tbe fon^ "ioifit and the 'whole of amans 
ejlate) muft be retained by himfclf. Even with their alTent, they can neither 
be fold nor given away, unlefs in extreme diftrefs (VII 2 ), It is wrong to 
afBrm, that, after forbidding the gift or ftle of a fon and the reft without the 
afient of the perfons interejled^ theadmiftion of fuch a gift or fale in extreme 
diftrefs fhows, that the gift or fate maybe made in fuch circumftances even 
without the aflent of the perfons interefed. Na'^repa, forbidding 
gift orfale, even in extreme diftrefs (IV), would contradiift Ca'tya'yana. 
Therefore, in the uimoft diftrefs, a fon and the reft may be given away, with 
the 2.Stntof the perfons interefed ; but even in fuch circumftances, the gift may 
not be made without their aftent. Such is the demonftrated rule. 

A SON is alfo given for the purpofe of adoption ; this being done as an 
aSl of duty to relieve the adopter’s diftrefs anfing from the want oF male 
ilTue, no penalty is incurred : the affent required is found in the want of 
oppofitionj for it is a rule, that not to forbid is to affent. Therefore the 
gift of a fon under the age of five years may be valid; and it appears, that 
a donation may have force even without /<6eaftent of the perfons interefed. Since 
the gift of an unfuitable fon, even though he do not affent, is valid, therefore 
the father may have full power to give away bis fon ,* and, from parity of rea- 
foning, the fame may be underftood in regard to the gift of a wife. It fhould, 
notbeobjeaed, that, under the authority of the text, the gift of a fon or wife 
is valid, without their affent, if they do not oppofe the donation; but in 
the gift of an infant there can be no oppofition made by him. It is trouble- 
fome to prove want of oppofition an affociated caufe for the validity of an 
ahl devefting property, which is an effe^ of aAs, to which the affent of the 

* I omit a grammatical difquifirioi] jufiif>tng the ole the raafculme gender in the iofiance of a parti* 
dole governed by urconnefted word* of the* three genders. 

H h h owner 



proceeds from his father and mother, as an effeft from 
' its caufe : both parents have power for jujl reafons to give, 
to fell, or to defert him ; but let no man give or accept 
an only fon, fince he muft remain to raife up a progeny 
- for tAe objequtes of anceftors. Nor let a woman give, 
or accept a fon, unlefs with the affent of her lord.* 

Nor let a woman give or accept a (bn;” give, having a fecondary 
fenfe without lofing its literal meaning, comprehends fale and the like. 

Chande'svvara. 

CoNSE(iUENTi.Y, by parity of rcafoning, “ may not be given,” in the 
text of Na'reda, denotes alfo that they rnay not be fold: and by the fame 
parity of reafoning, the term cannot be taken in the fecondary fenfe of 
fale only, when thus employed in a fingle text. 

“ Both parents have power &c.” Have the father and mother power 
yi\n\\y to give^ lofcll, or io defert a Jon ; or have they that po-wer CevetiUy I 
Not the (itA : a gift made by the huiband alone, after the death of his 
wife, would be void j but this is not intended, for, by declaring that a 
wfc has not power to give it is implied that the hufband has that 
pvs-ww. If tke he -deemed 

previous alTentis required for a gift made by a widow. 

Agift made by the hufband, while the wife is living, without her aflent, 
toapetfon rcqueflingit for the adoption of a fon given, would be valid, 'this 
cannot be admitted. Were it fo, that given fon would not be forfaken by 
his mother: though a woman be dependent, the alienation of female pro- 
perty, or of a mothers rights over her Ion', by the gift of the hufband aionCf 
is not valid in law or reafon. It is faid, the word “ or,” which occurs in 
many texts concerning fons given, ihows the right both of the father and 
mother, feverally to give a fon: but there is this diff^cnce; ** if the fa- 
ther be living, with his aflent; if he be not living, without it.” And from 
this expofition of Chande'swara, it is eftablifhed, that parents have that 

• Sec the remainder pf ihc text in Book V, {y, CCLXXHI)* 

■ * right 




right feverally: but the filiation to another perfon muft bs admitted without 
defertion of the mother. This will be more fully difcufled in book the fifth 
on inheritance, under the title of ions given. 

Misra affirms, that ‘'a woman cannot accept a fon even with the 

aflent of her lord, becaufe the is precluded from the oblation to fire with 
o 

holy words from the Veda^ which is a part of the rites on the acceptance 
of a fon, as will be mentioned under the title of Tons given.’* From this 
opinion Va'chespati bhatta'cha'rya and others dilTent; for it is not 
faid by any author, that the principal objedt cannot be attained, if a fecon- 
dory part of the rites be prevented: women though precluded 

from facrifice, are obferved to be qualified for difmiffing a bull on folemn 
occafions. If adoption b e null without an oblation to fire with holy words 
from the Vida^ ftill nothing prevents the validity of the acceptance : andhy 
that acceptance, according to Misra*s opinion, the child would fall under the 
defeription of a Have. 

WiiAT feme remark, that the wife has no right to give a fon after the 
death of her lord without his previous aflanf, may be queftioned ; for, with- 
out an ordinance, a woman's right, inferibU from the rcafon of the 
law, to annul her own property after the death of her hufband, without au- 
thority from him, cannot be barred. It may be examined, under the title of 
inheritance, whether the child be a fon given by bis parent^ or a fon felf-givcn. 
Some explain it to be Misra*s intention, referring the text of Vas^isht’ha 
to the ron*s afient, and, in his glofs on that text, difeuffing the acceptance of 
a fon given for aJspthn, to require the fon*s alTent to the gift, even in the cafe 
of a fon fo adopted. This Hiould be examined ; the filiation of a fon given 
under the age of five years is legally valid ; his then utterance of confent 
would be taught like the fpeccbof a parrot or the like ; there is no authori- 
ty for admitting, injudicial procedure, words fpoken by an infant under tI»o 
age fitforbufinefs: therefore, in ordaining that ** both parents have power to 
give, to fell, cr to defert a fon,*' his afient is required for the gift or falc, if Ito 
be acquainted with afiairs, cr adult in law i and the acceptance of a fon given 
fcrad^pu’.'t is difculTcd mcidentaHy, bccaufs the text may relate to 
flL 
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IX. 

Dac 5 H.\: — Joi.ST-PROPER.TY, depofits for ufe, bailments in 
the form called nydfa, pledges, a wife, her property, depo- 
■ fits for delivery, bailments in general, and the whole of a 
man’s eftate if he have iffue alive, 

2. Are things, which the learned have declared unalienable 
even in times of dillrefs : the man, who gives them away, 
is a fool ; and mull expiate lAe Jin by penance. 


Here nine things are declared unalienable; but a fon is not mentioned : 
including a fon, ten things and perfens may not be given. VrIlhaspati 
(V) declares the prohibition of giving away to be eight fold: though depofits 
may be confidered as comprehended in his text under the term nyafa^' tbll 
female property is not included in that text; and what is promifed, not in- 
cluded by ^ in thi number of eight unalienable things, is included in 

that number by VrIhaspatu On this mutual contradidlion Cuanoe'- 
SWARA remarks: *Mc is not implied, that the enumeration of unalienable 
things, as delivered by other lages, Is curtailed by what each himfclf dc- 
clares.'' Confequently, where nine things arc declared unalienable, it is 
true of eight; and if ten, or eleven things befo, the fame is affirmed of nine, 
or eight. 


The female property of wives, like the property of a ftranger, may not be 
given; for there is a want of owncrfliip. 

X. 

Catya'yana: — Neither the hulband, nor the fon, nor the 
father, nor the brothers, have power to ufe or to aliene 
the legal property of women, 

2. If any one of them lhall confume the property of a wo- 
man againft her confent, he ftiall be compelled to pay in- 
terell to her, and fhall alfo pay a fine to the king. * 

. * Cited iQ Book 1, T, UtXlII, and again in Book V, Chap. IX. 

lii 
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** Consume is here employed in the comprehenfive fenfeof fell, or 
aliens &c. 

** If there be iflue alive ” (IX i): if there be a fon, grandfon, or great 
grandfon, who have equal dominion over the property^ it is ordained by 
Na'^RED A and many other fages, that the whole of a man’s eftate may not be 
given away: and if any perfon, though he have iffae living, do giveaway his 
whole eftate, he fliall be fined. This is evident ; and penance is alfo exprefs- 
ly direftedby Dacsha. On the doubt whether the gift be valid, notwith- 
ftanding the amercement and penance impofed, Misra fays, << the gift of 
a pledge, a depofit and a bailment for ufe, is prevented by the want of proper- 
ty j and gift of a fon, a wife, a man's whole eftate, and what has been 
promifed ia another t u barred by the authority of the text:** according to his 
opinion, the gift is not valid. 

It ftiould not be objedlcd, that by faying, ** gift is prevented,” it is not 
meant, that fuch a gift is utterly null, but that it Ihould not be made. The 
gift is invalid becaufe the donor has not independent power over joint-pio- 
perty, a fon, or a wife. The want of independent power to dtfpofe of joint- 
property is founded on reafoning j the vsant of power to give away a fon, or a 
wife, againft their confent, is founded on the authority of the text: and 
hlisRA fubfequcntly fays, that ** the gift of a man’s whole eftate if he Iiavc 
iftuc living, and any perfon’s gift of what he has promifed to another ^ ate 
invalid under the authority of the text:" for it is proper to refer his words 
to the invalidity of the gift, fince the form of cxprcftion implies a reference 
to what has preceded. Confcqucntly, it is an cftabhflied rule, according to 
Misra, that a gift cf his whole eftate by a man, who has iflue living, is in- 
valid without the aflent of ihc perfons intcrefted. But this fuppofes gifts for 
civil, not for religious, ufes; fincc it is recorded m Purdr.as and other 
works, that llnius^cn anura and others gz\c their whole property for reli- 
gious } urpofesj and Nareda luuits the prefent title to civil aifairs (11 2 )» 

If a nun, rcfcrwng a finglc ihcll, give away all tie remainder cf his pro- 
perty, is the gift valid? It is faid, oci in this cafe, the gift is not valid; 
ftic ptchibiiua cf giving away ilic whole clliic is founded on the conftq^^rit 

dillrcft 
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diftrefs of the family from want of fufafiftence. Therefore, after fetting 
apart a fufficiency for the fubfiftence of the family, a gift of the remainder 
is valid ; but a gift of the whole cftate, reierving only a fliell or the like is 
not valid, as will be mentioned in explaining a text of Vrihaspati 
(XVIII i): and J^mu ta-va'hana fays, a gift or other alitnation of 
the whole eftate is forbidden on account of the fubfiftence of the family ; for 
the family muft neceflarily be maintained.’* 

What is a fufficiency for the maintenance of the family ? Not fo much 
as is confumed in one day by the a^ual members of it j for that would be 
inconfiftent with approved ufagej and duty would be violated, Unce the fa- 
mily might next day be deprived of fubhftence. 

XI. 

Menu : — The ample fupport of thofe, who are entitled to 
maintenance, is rewarded with llxfs in heaven ; but hell is 
the portion of that man, whofe family is afflifted with pain 
by his neglefl ; therefore let him maintain his family with 
the utmoft care. 

This text forbidding the family to be left to pain and dijlrefs, the probi- 
blfion would be ill obfcrved by maintaining them for one day only ; the pro- 
hibition is obferved by maintaining them for life. 

Then, any how cftimating the duration of life, and fttting apart a fufH- 
clency for their maintenance during that period, a man may give away the 
remainder of his immoveable property and the like. This is not confiftenC 
with common fenfc; and Na^reda declares it nccelfiry to preferve wealth. 

XII. 

Na'reda : — Even they, who are born, or yet unborn, and 
they who exift in the womb, require funds for fubfiftence ; 
the deprivation of the means of fubfiftence is reprehended. 

y Funds for fubfiftence;” means of Jiving. ThisisCappofsdhyJiMv'TA- 

VAHAHA 
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VA^i to bs r:ejnf cf weahh inherited from anceflors ; and immorcabics 
ccnlHiuti the belt civil property : therefore the term is ufed in its acccptiiicn 
of wealth generally. Referving a fufncicncy for confumptlon until other 
moveable property be obtained, a man may giveaway his moveable ctTc«fls. 
This is the whole meaning. 

Some hold it cflabliilicd on the rcafon of law, that, felling apart a fufn- 
cienc)' to maintain, for a long period, the prefent members of liis family, and 
their families, as determined by five ptudent perfons, a man may give away 
his immoveable properly and iliecxccfs of his moveable property above uhai 
is required for fabfiiltncc until ether moveable property be obtained, as alfo 
determined by five prudent penon*. This ihould be well examined ; fornciiher 
opinion is expreuiy JrlncreJ by any author; but the Jafi opinion may be 
deemed confillcnt with fettled ufage, 

Ji'muta-v.vjiana docs m-t admit the invalidity of a gift under ihcfe 
ciicutnUanccs* 



that, which, in tit injlance ^ other efFcSs, denotes a right of of 

them at pleafure and the fa£l cannot be altered even by a hundred texts : 
therefore, the validity of a gift of land, whether inherited from anceftors, 
or acquired by the donor himfclf, being admitted becaufe the incumbent has 
oivnerlhip, the lame would be eftablilbed in regard even to the whole of a 
man’s eftate ; for the ownerflxip is not difierent. 

It Ihould not be objedled, that, if the validity of the gift, ax dtducel 
from ownerlhip alone, cannot be barred even by a hundred texts, then gifts, 
which Nareda declares void (LIII), would be valid : but if the nullity of 
this gift be ellablilhcd from the lenlcof the words ** not given,” the in- 
validity of that gift may be ellablilhcd from the fenfs of the words ** what 
may not be given;” and the exprclfion, ufed in the text of Ya^jnyawal- 
CVA, lignifying difquahfication, the invalidity of the gift may be ella- 
blilhed, as it is a gift by a perfon not entitled to aliene fuel property : in re- 
gard to what has defeended from an anccllor, Vr ihas?ati will be quoted 
for the validity of the gift, if made with the alTent of the coheirs (XVIII 4). 
It is ordained by Ya'j.syawalcya and Na'seda (LVIII and LIV),that, 
in certain cafes, the adl is invalid or null; and it is proper to eUablllh the inva- 
lidity of fuch gifts : but the term, “ what may not be given,” {hows a moral 
offence; elfe, “ what may and may not be given” would not be feparately pro- 
pounded, The text of Vs. jh ^spatj %nifies, that the gift has validity, be- 
caufe being made by one not fufpeded ofbcinginfluenced by lufl: or the like, 
it IS excluded from the number of void gifts; and becaufe there is no objection 
to its validity, lince it is not the adt of a perfon of unfound mind. 

Be it any how in regard to the whole of a man’s eftate acquired by him- 
felf; but the gift of what has delcended from an anceftor, by a man 
who has a fon living, is void, becaufe he has not independent power 
tint property; for Na'reda declares null a gift made by one, who is not 

independent ovintri and the law, quoted by Va^chespati bhatta- 
CHARYAand Raghunandana, declares a father not to be independent. 


XV. 

Smnti: — While the eldeft brother lives, the reft are not 

K fc k indepen- 



independent ; but feniority is founded both on virtue and 
on age: 

2. All fubjefts are dependent, the king done is free: a pu- 
pil is declared dependent; freedom belongs to his teacher : 

3. All wives, fons, flaves, and unmarried girls are depend- 
ent : and a houfeholder is not uncontrolled in regard to 
what has defeended from an ancellor. 

4.. An infant (m%), before his eighth year, muft be con- 
fidered as fimilar to a child in the womb ; but a youth or 
adolefcent (pogmda ) is called a minor until he has entered 
his fixteenth year : 

5. Afterwards, he ts conftdered as acquainted with affairs, or 
adult in lav), and becomes independent on the death of 
both parents ; but however old, he is not deemed inde- 
pendent while they live.* 

The inference is wrong, for thefe texts do not propound a dependence 
invalidating civil a<Sls. Thcfcnfe of the text is this : while the eldeft brother 
lives, (eldeft in age, if all be equally virtuous, or younger m age but endued 
with qualities fitted for the fuppoit of the family,) the reft of the brethren 
Ihould not give, fell, or alicne at pleafure, any part of the ejlate, without his con- 
tent the leafon is, that, fince they are maintained by his abilities, a gift or ahe* 
nation, which may weaken his power to maintain them, would be immoral All 
fubjefls, refiding with the king’s aftent on land owned by him, are occupied in 
the acquifition of wealth, with his aflent they may pofiefs land , and if it he 
feizcd by another, the king will compel him to reftorc it, therefore it is pro- 
per, that they Ihould make gifts or falcs with his aftent. As long as apupd 
rcfidcs With his teacher, he Ihould not even eat without his order, becaufc it 
his d ity to plcafc his teacher . thus it is recorded in the Mahabharcta, that Ufa* 
M ANv A became blind from eating leaves of afclepias, when forbidden to take 

• CucJ in ilu place nithout the name of the author , bat the three firft verfes are quoted aiNa * 
w ihe ttuxd *tu;]e of Uic fectod fcftjoo , the fubfcqocal texti arc cited /tom Ca tsksh r a w ^ 

food. 


food. Aftudent ^houldnot make a gift, fale, or other alienation without his 
teacher’s permiffion. Unmarried daughters, and other members of the fa- 
mily, are dependent ; they can do nothing without the confent of the houfe- 
holder j for the matter of the family partakes of the virtue and vice refulting 
from the adts of women. It cannot be cftabli/hed, that a gift of their own* 
property, by theie perfons, is invalid without theaflcntof their refpedive iu- 
periours ; nor doss any one fay, that, while there is a teacher, the ttudent’s 
gift of his own paternal property is invalid without the aflent of his preceptor. 
Similarly therefore* a gift, made^by a houfeholdcr though hehavefons living, 
is valid without their aflent j for it would be irregular to aflign feveral mean- 
ings to the word dependent under the fame Bead ; but it is forbidden to give 
away, without the alTent of the fons, property, whether moveable or immove- 
able, which has deicended from the paternal grandfather. 

The fenfe of the laft text (XV 5) is, thattheaftof a minor, under the 
age of fixtecn years, is invalid becaufe it is the aft of an infant: after that age, 
hisaftsare valid i but itisneccjrary,that he Jhould rake his father’s orders. If 
it be faid, that the fen/e of the text is this : after the age of lixteen years a 
youth is independent, if his parents be dead ; to prevent the validity of a 
fale or alienation by an infant, under the age of flxtcen )ears, whofe parents 
are dead, or by a youth, above that age, whofe parents are living, two condi- 
VfOTUi aie 5 Viw age xJi vtii \Vie ■iea'iVi ^ Vws •. 

interpretation is denied; for the text, mentioning that he is conjidered as ac- 
quainted with affairs,” Ihows him qualified for civil affairs in his fixteenth year, 
and independent on the death of bis parents. If minor” and ** dependent” 
were held the fame, then Na^reua would cot have diftinguifhed a minor from 
a perfon who is not his own mafter(Lni 2): therefore, in that text, *‘not his 
own matter” alfo denotes want of ownerfhip, not merely the dependence of a foa, 
flave, or the like; elfe it might be objefted, that a gift by a ftranger, not enu- 
merated among void gifts, would be valid. But a ** perfon who is not his own 
matter” h-s been explained by authors, “ fon, flave, or the like,” not fuppofing 
that gifts might be made by ftrangers, but confidering the poffible doubt, whe- 
ther from near connexion the gift of a fbn, flave, or the like, be valid. 

Dependence, declared in this text (XV), Ihows that confent Ihouldbe 

taken; 



taken : confcqucntly a gift made, to the injury of the family thereby deprive J 
of fubfiftence, is nevcrtbelefs valid, and the receiver may difpofe of the cfFcdls 
at plcafure ; but the donor commits a fin, and tlicrcforc he fiiall be fined, and 
mufi: perform firidt expiation. Such is the confirudlion, according to Ji'mu - 
ta-va'hana, and maintained by many and JfMu'TA-VA^itANA 

remarks on this point, that the father has power over precious fionss, and 
other miveables inherited from the grandfather j and that it does not appear 
immoral to give away immoveable property exceeding the fubfiftcncc of the 
family. 

Ip it be alleged, that acontradtmade by a perfon not independent is invalid; 
and, fince a contradl made by a perfon who is not his own mafier is void (LI V), 
fince the father is not independent in regard to what has defeended from the 
grandfather, therefore his contradls in general being invalid, furely his gift 
is null; acontradt, made by a younger brother receiving food only, being inva- 
lid, furely his gift is null ; as contradlsmade by fuch a brother are not allowed 
by the wife, fo it is declared, that a father has not power to aliene the whole of 
his immoveable property (XIII) : if this be alleged it muft be confidered, that 
“not independent*’ there means “ not in his own power” (LIV); and a con- 
tradl, made fay a perfon influenced fay lutt or the like, is void (LIII), becaufe 
in this inllance, there is fuch a want of felf dominion, and that want of fclf 
command prevents voluntary eie«3:ion. But that is not the cafe with a 
father in regard to wealth defeended from the grandfather, for there is 
nothing to prevent his voluntary adlion. As for the inftance of the invali- 
dity of a contradl made by a younger brother receiving food only, this 
muft be underftood of a cafe where the younger brother has confentsd 
tofuhjct^mu or, from minority or other ciufe, is incapable of proper choice. 
Therefore this text (XV i) may be well explained as coinciding with 
that, which diredls that the other brothers Ihould live under the cldcfi 
brother, and thefe texts having been otherwife explained, and the gift of 
wealth inherited from a grandfather not being included under the tiflo 
void gifts, the text of Ya^jnyawalcya (XIII) is confiJered as a/?wAif 
prohibition of fuch gifts. 


“ The gift of a man’s wlxole eftate is valid ; for it is made by the own- 
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“ cr- but the donor commits a moral offence, becaufe lie obferves not the 
'* prohibition ” 

The Smnnfara 

On the vahdit/ 0 / thcfcf gifts, two opinions are fet forth , the fubje£l will 
be further difcuffcd under the title of what may be gi\en (Sedion II, Art. I). 

In men walle all their ellatc, and even their perfons, on the folun* 
mtte: at the birth of a fon, but, from the text which cxprclTes, ** a wife 
IS a friend m the houfe of the good,** and from the advantage fhowu in the 
marritd jlatc^ greater affe£lion is borne to the wife , the mamtemnee of her 
and of others being therefore requifite, how fliould a houfcholdcr, deftroying 
their fubfiflence, give his whole eftate to another for civil purpofes,unlcfshebe 
infanc or diftempered ? If the perfons entitled to fubfiftcncebenotcxccfllve- 
ly vicious, and the houfeholder, being mad, give away bis ejiate^ the donation 
IS void , for a gift by an infanc perfon is enumerated by Na^rsd \ among 
void gifts but, if thofc perfonsbecxccllively vicious, they forf-it their title 
to maintenance, and the donation may be valid even according to Misra's 
opinion. But if he make the gift, thinking vmuous perfons to be vicious , 
then, fmee the houfcliolder could not dillinguifh right from wrong, his gift 
IS not valid. The whole fubjcfl fliould be fimilarly examined : and if at 
any time it be conteficd whether fuch a gift be valid or null, it muftiuccf- 
fanly be then determined which opinion is belt. 

If a king give the whole of his dominions to his cldefl fbn qualified fir 
the empire, although his other fons be void of offence, the gift is valid, 
provided it be tl c adl of a prince neither infanc nor othcrwife difquahfiLJ , 
for It IS done in conformity with the praflicc of former kings (as lliown m 
facred and popular liiftoncs) without offence on the part of the other fons, 
or of their father 1 hus Des'arat’ua* intended to commit his kingdom 
to RA^IA, m the prcfcncc of Vasisut'wa and many other figcs, and in 
prcfencc of the citizens ut Lrg . although Biiarata and his other Tons 
were faulilcfs, but afterwards, excluding Ra\ia and the reff, he gave ln> 
kingdom to Bh vrat as a boon to Caice^yi + Even row it is feen in 

t W <scf Di>'axat ux 
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pnaice, that entire kingdoms arc feverally held by one prince, although 
he have brothers. 

Some, remarking that the kingdom of Ayo'dhy/\ was not divided, hold 
that kingdoms are indivifiblc, on the authority of cuilom, although it be 
not exprellly declared in the text of any fage.’* Though one kingdom may 
have been undivided, can the practice be grounded on the VUa'i may it 
not have been feme cuftom accidentally ejlablijlied ? Let it not be faid, that 
the confecration of the cldcft fon, to the exclufion of the rcH:, appears from 
the fpecch of Vasisht’ua in the Rdmoyana of V'a'lmi''ci. 

“ Among all thefons of Icshwa'cu, t the firll born is king; 
“ thou, fon of Raghu, J art firft born, and {halt this day 
“ be confecrated to the empire : 

2. “ This preferiptive law in thy family thou canft not now 
“ reje£l, O fon of Raghu ! rule, like thy father, far famed 
« prince, the vaft empire of the gem-producing earth.” 

The difScuIty.is removed by limiting this rule to tlie pofterity of Icsh- 
vvA^cu, for he fays, ** among the ions of IcSHW \ cu,** and adds, in thy 
family.” Shortly before thepajfage queud^ and after the curfe promur.ced by 
Ja^ba^li, Vasisht*ha lays; 

“ Ja'ba'li kno^v's the courfe of this world; he has faid this, 
wifliing to difTuadc thee/' 

It is implied by this verfe, that the iages utter what is calculated to dif- 

fuadc Ra'ma from his intention ofretiring to the foreft in compliance \\ith 

his (aihcr’s commands. It may therefore be faid, that the fpccch is adapted to 
diifuade Ra'ma from his dcfign of rcHding in the foreft, and docs not efta- 

• T^udjfjgrcffia'iJinorahogcshcfrufj't-cea, for tla great pofTdSoas, ciiicd zemmdarisJ la ofiail 
ireconGdcrcJlymoJcrn lUiiJu lawjcrt a* mbutaty t-nrcipilities . ard it fccm«- 
ct ufj todeterEuix wLetltriLc) Le shcn-blc inJ IcrcdiuUe b) tUfime rulet \uth otter landed 
I 

bui of Mi.su, and fitil of iLc esaeJ CluJJiCQ cf tic Sua. * rifly thud tf the War 

bhlli 
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bllfli an miverfarhyf, that ihefirft born fliall take the kingdom. When 
Rama afeendedto the abode of Lacshm*!, his own fons, andthefonsof 
his younger brothers, were feverally confecrated to different portions of the 
empire: howRa^ma, wholly wife and the inftruBor of mankind, did notail 
inconflftently with the laxv. 

It fiiould notbe argued, that, among the defeendants of Icsuwa'cu, the 
eldeft may not have been always confecrated to the empire ; but it was prac- 
tifed in the family of Bharata : * thus when Pa'kdu retired to the foreft, 
his kingdom, governed by Dhr itara'shtra, f fell under the domination of 
Duryo^dhanaj but recovered by Bhi^m a and his brothers, was enjoyed 
by Yudhisht’hira, and not (hared by his brethren: therefore a king- 
dom is indivifible; but the inauguration of the fons of Lacshmana, men- 
tioned in the Kdwiyawtf, was not a confccration to the paternal kingdom, but 
to new dominions given at the picafurc of the donor, and conquered by their 
father; thus the two fons of Bharata were confecrated kings of Gandbar* 

conquered by Bharata j the two fons of "Satrughna were confe- 
crated kings of two cities founded in the foreft ol Madbut which had been 
conquered by''SATRUGHNA ; and two cities, founded in the region of Cd- 
rapat*ba, were given to the two fons of Lacshmana. The younger brothers 
ofRA^MA,andtheyoungerbrothersofYuDHisHT’HiRA, wbi ‘ivere both im- 
ages of the fupreme God and of deities, { the JirJl born to flay Ra van a ; ibe 
latter y to relieve the earth from burden oj a multitude of tyrants ;J may have 
furrendered fovereign power from refpeft to their elder brothers. 

iTisfald, that the fpeech of Yodhisht'hira toAnjuNA, intheilfj- 
bdbbdrata, is delivered with confldcration of the reipedl due to Arjuna and 
the other brothers, in the order of leniority; 

“ The brave BHfMA-SE^NA is worthy of dominion: what is 
empire to me, who am thus unmanned ? 

2, I cannot bear thefe reproaches, which you utter in 
wrath: let Bhi'ma beking^ I wilh not to live, O Hero! 
deprefled a s I now am." 

•Twenty fecend of the lunar race. + Ttc blicd cider brotter ofPA'sau. 
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JNanAvcr to the objciflion, Iwvcin YuDiriSHT’/iiRA, ipMkhj^fromhh 
ownalllidhou, be . 'Illumed to refpedt Ahjuna as next in fenionty ? It is ad- 
ded, that he acknowledged it on account cf his dejcdlion at his own unfit- 
nefsforwar; and there is no intention of denying the fenionty of Arjuha, 
accordingly the confecration of the five fons of Yavati,* ananccllorof 
BhaRata, is mentioned in the Umvania, and the confccration of other 
princes, both in this and other fainUics, is alfo mentioned in the IJerivania, 
and other works : fuch were Nkiga, Nara, Cr Tmi, Suvrata and "Sr- 
VI, fons of U'iiNARA; VRlsiiADARniiA, Subi'ra, Ce'cwa, and 
Madra, fons of'‘Sivijf and Mudgala, Srinjava, VRfiiADisuu, 
Ya^inara, and Crimilaswa, fons of Va'ya'swa, and furnamed Paj.- 
CKA^LA. The inference is denied} for there is no proof, that a partition 
was made of their paternal kingdoms: and it is difficult to eftabiilli the great 
refpedt: fhown by Lacshmaka and the other Srot&eno/KKMA., by Buima 
and others c/'Yudhisht’hira, by Duhsa^sana and other bratbtrt 

DunyODHANA, and by all others fmtlarly circumjlaneed. If Bii/ma, 
ArJUNa, and the reft, through refpe^I alone, furrendered the empire to which 
they were entitled, why did they not yield their common wife DraupadI to 
Yudhisht'hira alone? 

BuTjinfadt, a kingdom fhould he divided among virtuous brothers, able 
and willing to protect it : for fages have not inferted kingdoms under the title 
•of indivifible property. It does not become men born in theie da}s, to 
imitate the condudb of Ra'ma, Yudhish t’kira, and others, who were 
endued with immeafurable flrengtb, courage, felf-command, virtue and know- 
ledge, and were attended by Vasisht’ha and other fages. The fpeech 
in the Rdinayana among all the fons of Icshwacu, the firft born is 
king&c.”) IS adapted to difluade Ra^ma from retirement in the foreft; for 
''Satrughna divided and gave to his fons the kingdom which he acquired 
in the foreft of Madbu. 

Let It not beobjea:cd,that, wercitfo.VASisHT’iiA would be a liar, For, 

* Fifth of the lunar race 

•+ DefandanticfANo, fonofPuftif, and to n-hom the north was allotted bi:.that prince. la 
Bijiai(UafourfonsofU»th*R.\ arenaroed, ''Sivt, VAaita, ''S ami, andDACSUA. 
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advecting tothefa£l,*that theiirfl born happened, in all previous inftanccs, 
to be confecrated to the empire, he mentions that fact. As it is not exprefsiy 
declared, that the fons of Us^inara received the paternal kingdom, fo itjs 
not declared, that they received any other than the paternal dominions. Con- 
fequently there is no proof, that a kingdom is indivifible : hut thofe, who 
are qualified to govern the realm, receive kingly power ; and thofe, who have 
great qualifications, abandon the paternal dominions and conquer other realms; 
but do not reaflume the hereditary empire. The government of the realm, 
the protedlion of fubjedls, and the payment of tribute by modern princes 
fubjefl to^a paramount fovereign, may, in this view of the fettled ufage, be de- 
termined with little exertion o/* intellect. 

WEinferfromapaflageof “afon, eWiSo not 

hlsfather^ is dirt,” and another of the .Sri Bbagavota, “ it is thy father’s com- 
mand,” that the Ton, who refufeshis aflent to the father’s gift of chattels, fliall 
be reftraincd from fuch perverfc conduit: nor is it queltioncd, but he may have 
fome (hare of the paternal effidts. However, the hiftory of kingdoms (how s, 
that, to the exclufion of this (bn, one eminently endued with the virtue of juf. 
tice, and other excellencies, is entitled to the royal authority. If the maxim, that 
akingdom is indivifible, be not deduced from colledtlons of law, Itdl the king- 
dom would with difficulty be taken by all the brothers. Thus So^maca, de- 
feended from the Fancha LA, had a hundred fons ; and DRUPADA,fon of 
Pr i shat a theyoungcil of thofe Ions, is mentioned as king in the Hermans a: 
of the reft not even the names arc recorded. In iliQ Rama^ana o£ V a lmi^ 
Cl , CaiceVi thus addrefles M\nt*hara diftreiTcd at hearing intended 
confccratioa of Ra'^ma. 

“ In Ra'ma there is nothing inaufpicious, nor is there 
“ malevolence in his great foul ; have no apprehenlions, 

“ therefore, hearing of Ra'ma’s confecration. 

2. “ A HUNrtRED years after Ra'ma, Bharata fliall fure- 

• Afcnbed to Thepaflage, W thufliort qaotaiioaalJadej, isaipse.iiof Ri 

anfwer to the reproaches of Caicz ri', “ Say ootfa, I woald gire ray life for ay fither, I 
deadly poifoa ; I would forfake my wiTc'Si'ta'', «ray xaocher Caosalz', I would leliaqaii tit'-* 

He, who anbiddea fulfill his father's wdb, u firfl of fias , ie, who docs fo when coaaaniei, * 

die rank j he, who, though bidden, coraphes sot, is vii et dirt.'* . 
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« ly obtain in his turn the kingdom of his ancct 
“ tors.” 

Here is mtimatcd the regulu fucceffion of brothers to the kingdom of 
their anceftors, not their partition of the realm. Had the feen, or heard of, 
the partition of kingdoms, /lie would require for Bhakata a Biare of the 
dominions, not regular fucccflion to the whole. It is evident, that king- 
doms in general were thenindivifiblc. 

Immediately after the pa/Tage quoted, MANT'iiAEA'rcplies : 

“ If Ra'chava-" be king, his fon, and after him another, and 
“ again another, defeendant will be kings.” 

2. " Caice'yi ! Bharata will be excluded from the roy- 
« al race. All the fons of kings do not remain in obedi- 
“ ence to the eldeft : 

3. “ But, of many fons, one only is confecrated to the em- 
“ pire. If all were kings, it would be the higheft injury : 

4. “ Therefore, fpotiefi beauty, kings commit the affairs of 
“ government to their eldeft fons, or to others more virtu- 
“ ous. 

5. “ Doubtless they confecrate to the empire the eldeft ^ 

“ birth or excellence, and never commit the entire kingdom 
“ to his brothers. 

i 

In anfwer to the fuppofition, that Bharata might fucceed after a hun- 
dred years, (he fays, “if Ra GHAVA (meaning RA^nA)bekmg, hisfonatid 

rtmoter defcendanls fucceed, there rvdJ he no room far the inauguration 
of Bharata confequently thouerreft.” 'f' By this Caice Yi^^s fuppo/iuon 

• general paironymick of lie poOenty of Rachu, but here rrilnftci 

r^eecb of Vas isht ha to Ra''ma, al eady quoted 

t This glofs u femenbat abridged from the original 
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is not confirmed; on /^^r(7«//V7ry, the title of the middle brother to fuccced af- 
ter the death of his elder brother although he leave a fon, which, from what 
Caiceyi hadfaid, might have been inferred as founded on fcripture, is 
refuted. ** The fuccelfion of Raima’s pofterity will exclude Bharata;’* 
that is, no one of the defcendants of Bharata will be king. If Bha^ 
RATA, obeying Rama, be fupported by him like a fon, will hetharethc 
empire, or ultimately obtain the whole ? In anfwer to this, it might be alked, 
do all the fons of kings obey the cldeft? In fadt they do not; therefore 
Bharata will not long remain in obedience to Ra'ma. Nor will he be 
allowed to /hare the empire. “ Even among many fons, one only is con- 
fecrated :** that is, all the fons do not {hare the empire; how then fliould a 
brother obtain a Jhare^ after the eldejl bat gained pojfejjton of the ‘whole f Ufage, 
not the fcripture, is the ground of conlecratlng one fon only. This (he in- 
timates in the third verfe: it would be an injury, if all were confecrated; that 
is, the empire would be impaired by divifion; or ftrife might arife between 
the brothers, fhould they refide in feparate dominions. Therefore, “kings 
commit the affairs of government to the eldeft fon.** May not the middle- 
moft, or other fon, be inaugurated? Since the eldeil fon, being firif, cannot 
be palTed over, hU confecration is dircdled j but, if he be vicious, another 
fon, who is virtuous, may obtain the kingdom. Confecration to empire is 
thus {hown; therefore, the cldeft fon of Ra'^ma, and not Bhara- 
ta, will obtain the empire. 

It Ihould not be objefted, that the fpccchofMANT*HARA'’ is intended to 
excite difeord, and is no authority. Such a difpofiiion would not be excited 
in ike mind of a hearer by the fuggeftions of a perfon Jpeaking inconfiftently 
with the reafon of the law, with exprefs ordinances, and with received ulage: 
it may beaffirmed, that the fpeech of Mant^hara'Is not inconfiftent with 
thefc three. It is confident with the reafon of the law j forflieniows the 
argument of it: Wit is confident with fettled ufage; for Vas'isht’ha fub- 
fequently declares, that “among all the fons of Icshwa^cu, thefiiftbom 
“ is king:” and the doubt abovementioned, whether the declaration of 
Va&isutha bereftxi<fted to the pofterity of Icshwa'^cu, is obviated by 
the general afiertion of Mant*hara'. 


It 



It nioiiKl not be objci5lcd, tint, were it lo, the allotment of a divided 
Kingdom to tlie two Tons of '“S atrugiina would contndift that afler- 
lion: and it would be inconfiAcnt with an exprefs ordinance (Book V, 
V. CCCLXVIIl) ; for, m the want of exprefs texts of law, partition b/ a 
father ought to be midc in the fame mode with partition among heirs. If 
no contradidlion be apprehended, there is nothing to prevent partition : and 
the rcafon of the law lias more authority in judicial procedure, than ibe Utter 
^exprefs ordinances. Thus Misra fays, “ civil law is indeed founded on 
rcafon, not on revelation j** that is, he docs not lay much llrcfs on the 
Vida in judicial decifions (fora text of the Veda on partition by a father 
is preferved by Baudii aVana) j buteftabhihes the fuperiour authority of 
the rcafon of the law, m comparifon with the letter of exprefs ordinances. 

SoMC explain the fecond verfe, ** all the Tons of kings do not retain life, 
when the cldeft brother remains and they quote the remainder of 
Mant’hara''’s fpeech. 

“ Ra"ma and Lacshmana are clofely united m mxdmljrknd* 
^^Jhip; their brotherly affeftion, Wke the mitoxi of tht twin 
** fons of As'win'i, is knoim to the world.-^ 

2. “ Ra^ma, therefore, will in nothing injure Lacshmana; 

“ but, doubtlels, he will injure Bharata, 

3, " Thy fon therefore mull: haften to the foreft from thy 
“ mother’s houfe : fuch mull be his fate." 

“ Ra'ma does not regard Bharata, as he does Lacshmana : thehfe 
“ of thy fon (now refiding in his maternal grandmother’s houfe) will there- 
“ fore be attempted by Rama, when he has obtained the empire ; and* 

to favc his life, Bharata mull retire to the foreft.” This they hold 
to be implied by this fpeech. But that cxpofition is wrong, for it would be 
a vain repetition of what had been already faid, and would bs fpoken 
without caufe, 

* laterally, “ R* ma u clofely united to the fonof SuHiriA , and Lacshmana, to the 
cfRicuor' W *Toid ambiguity the pattonymicks are omitted, and the pbxafe Ihortcncd 

Tjij:REroRr» 



Therefore, Ihoiild a father hearingthefc inHanccs from th^Purafias and 
other works, commit the kingdom to his eldeft, or other virtuous, fon, the 
gift mull neceifarily be confidered as valid, according (o the opinions 
ofM iSRAand others: there is nodi££culty in atferting, that the nullity of 
gifts, as mentioned by them, fuppofes calcs other than i&e gift of a king- 
dom; for a different pradtice in refpe<9: of royal fucceflion is mentioned 
in the Ramdyana, 

Should he commit the kingdom tohis daughter's fon or other remote keir, 
although his own fon be void of offence, then indeed it fhould be determin- 
ed as is propofed ; but, if he make a provilion for the fupport of his other 
fons, and give his kingdom or other landed property to one fon, then the 
gift IS valid according to all opinions j for his family is not thereby deprived 
of fubfiftence. It is not proper to affsrt, that he, who has power to give 
sway the perfon of his fon, has not powerto give away immoveable proper- 
ty, without the affent of his fon. 

/ 

Ir, making a provilion for fbns void of offence, he give his kingdom to 
his daughter’s fon, or to a ftrangcr, what is the rule in that cafe ? The gift 
even of a kingdom is valid, as it is of other landed property; fornofpe- 
cial prohibition, nor any fuch ufage, is found in regard to kingdoms. But 
no hthert who dlihogoiJhes right from wrong, ivoold bo fo difpofod. 

If a king paramount, viewing the inflanccs of kingdoms given by a fa- 
ther as abovementioned, give the whole kingdom to one brother, without 
intending an injury to tbereji, he commits no offence ; for he is equal to a 
father. But if the father die after givingaway his kingdom, and the king 
paramount diredh, that it fhould be dilpofed of according to law ; in this 
cafe, it does not appear confident with the reafon of the law, that one 
brother fhould take the whole, without the affent of the reft. 

What is the “ fubfiftence of the family,*’ fpeaking ofthe fons of kings ? 
As much as each confumes in food and apparel : notmerely enough to fup- 
port life ; for a man, Tetiring to the foreff, may fupport life upon leaves, 
roots, fruit and the like ; and the fubilffence of the family, mentioned 
N n n 



by all fifics, would be unmeaning. But 11 ouIJ another of the king’b foils 
fiy, “ needing as much food and as much raimnit as this anointed bro- 
ther, I give as much to the poor ind hclplcfs , thefe wints ennot He fup- 
pUed out c/tlut appinigc /* Ins claim (liould not be admitted by the p\- 
ramount : no other, not even his father, cm be equal to thatro tj'.cratei ba- 
ther ; for the U\v admits, that a Ktnv u \ portion oF/i6f dm i y 'flwv.A 
and other deities , and roy ilty obtains much rcvcrwncc. Lven Uiabmanas 
pronounce the praif.s of kings. Brabmnus, reverend thcmfcKcs c’.cn in 
the fight of deities j for to them .ire duties committed, to them arc the 
Vtdis intruded , and to them is great fa\our fiiovtn b/ the fupreme ruler, 
becaufe, contemning nche^, they accept .a fubfiftcncc on alms alone, in 
fubjcifiion to others. Thus, in the S// Bbagnvatii, Cji'jsjjna fays of 
Sanaca and the refV. 

“ SrIj* for whofe momentary regard others perform auftc- 
rities, deferts not me, (though I need her not,} becaufe 
I acquire merit ftom refpeft Jhotun to thefe, the dufl: of 
whofe lotos-like feet is holy, and who inftantly lemove 
every foulnefs.+ ' 

Though Tome modern pnerts are, in a certain degree, IcfTcned by their 
mifcondu«fk, ftiU great rcfpedl fliould befhown to them, m honour of former 
generations, and becaufe it is faid by a. deity in another Purana^ “ a Brab‘ 
mana^ learned or unlearned, is my body “ jt is not proper, that one bound 
to refpedl fhould notice the faults of a perfon to whom reverence is due 

From apprehenfion of offending very great perfons, it is not here exa- 
mined whether feme modern princes, who arc not independent in the go- 
vernment of their fubjedls, but merely employed in levying the revenue of 
the paramount, fliould, or fliould not, be acknowledged as kings. 

XVI. 

Ya'jnyawalcya ; — In diftrefs for the maintenance of the h' 


* Abundance, or profpenty, perfoniSed. 
t According to the glofi of Sinr* ut, which it it unneceCary to tranflate. 


mily, property may be given away, except a wife or afon i 
but not the whole of a man’s efiate, if he have ifiue 
living ; nor what he has promifed to another. 

Wh AT has been promifed to one perfon in this form, “I will give it 
to thee,” may not be given to another: but, if the prior promife were 
made to a perfon not iegahy capable of receiving the gift, then it may 
be given to another : for a text fXLVII) fliows, that there is no danger in 
Withholding what has been promifed to a perfon incapable of receiving. 
It IS obferved m the Retnacara, on the text quoted (XLVII), that want of 
religious qualification incapacitates for the receipt of gifts : this will here- 
after be difeufled. 

WiiAT is the rule if a man give to one, what he has promifed to ano- 
ther? Misra fays, every gift of what has been promifed, is invalid. 
This Ihould be examined j for whence is it deduced ? It is Jaid, from 
the texts of YA^NyAWALcyA and others (XVI &c.) : but the obvious 
mcaningof thefe texts forbids the gift, as it docs the donation of a wife, a 
ion and lb forth; and Misra himlelf lays, that ci vii /aw is founded on 
reafon j in proof of which the text of VrIhaspati is quoted : 

XVII. 

Vrihaspati: — -A decision mull not be made folely by hav- 
ing recourfe to the letter of written codes; fince, if no de- 
cifion were made accoiding to the reafon of the latv *, 
there might be a failure ofjuftice. 

And here, eifefts voluntarily promifed by the owner not immedmtdy be- 
coming the property of another, the reafon of the law is not applicable. 

Should it not be cftablilhed, that there is no independence in regard to 
■what has been promifed ; and thus the gift is null, becaufe it is made by a 
perfon who is not uncontrolled ? No; for in that infiancs, want of indepen- 
dence is not proved ; the obvious fenfe ofthe texts of Yajnvawalcya and 

* Or accirdag /» tnntnsriel vjegti for llw word XuQt sdeiit* both feafe* 

. Others 


others merely forbids the gift j and, in the title of void gifts, want of inde- 
pendence denotes want of ovvnerlhip. 

It is argued, that, from the term, “ not his own mafter,*' in the title of 
void gifts, it is not underftood, that he is not owner j but, wherever the 
term ** want of independence** is technically employed, every gift by 
fuch a perfon, who is not owner of the chattel, is void; for the text of 
Menu andYAMA declares null fuch a gift or falc made by any other than. 
the true owner (Chapter II, v. XXVII) ; and fold is employed in the text 
of Na^heda (Chapter II, V, XXVI) in the comprehenftve fenfe of giv- 
en, or otherwife aliened : even a gift of his own paternal eftate, by a 
pupil refiding in the family of his teacher, may be void ; or, if his want of 
independence in regard to his patrimony be not admitted, and a gift 
or alienation of wealth acquired by himfelf, or otherwife, be then made 
byafon, whofe father is living, without the alTent of the father or other 
fuperi<mrt fome part of Misra*s opinion (hould be admitted, though con- 
trary to the opinion of JiSiu^T A va'hana; and as for what has been faid, 
that want of independence, in refpeft of what has been promifed, is not 
proved; even that is not cftabliftied by the texts of Ya'jnyawalcya 
and others; thus, if he be independent, how lliould he be fined? The 
amercement for a gift of what has been promifed to another, proves his 
want of independence; it Is not confident with common fenfe, that a man 
Hiould be fined, who gives iliat, in lelpefl of which he is lincoiitrolleJi 
neither is want of ownerfiup underftood from the term ** want of indepen- 
dence,*’ but fubjcdlion to another; and, in thcdiflionary of Amera, inde- 
pendent, or his own mafter, is oppofed to dependent, or fubjefl to another; 
in like manner, a gift of female property bya wife, without the affent of her 
hufband, is not valid ; but the gift of female property by a wife, on a ge- 
neral permiffion to give prefents, is valid ; it is not required tliat the num- 
ber, or quantity, be fpccified r but, for a gift of licr liufband’s property, it 
is requifue, that the number or quantity be fpecificJ in this form ; S*'’® 

fo much wealth this diilintftion docsexift; yet the term cxclufi\c do- 
minion” is applied to female wealth ; or the woman has cxclufivc domi- 
nion, as declared by the text, “ the abfolute cxclufivc dominion ofwomci* 
o\cr nuptial gifts is perpetually celebrated:’* and the fame law is appl*" 

cable 
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cable even lo other perfons, who are technically deferibed as fubjeS to 
control.” 

AtL this argument is contradi6lcd ; for even Misra does not proceed 
to fo great a length in-regard to the feparate property of a woman ; and gifts 
of their own cfFefls by fubjedts, without the affent of the king, and by 
younger brothers, without the affent of the cldeft brother, are feen in hundreds 
of inftances. 

Therefore, fliould a man give to one, what he has promifed to ano- 
ther, the laft donee fliall obtain theeflfedls; but the king Oiall impofean 
amercement on the donor. It is not, however, exprelsly ordained, that an 
equivalent (hall be given to the peifon, to whom the promife was made. 
If the firft promife be made for civil purpofes, and the thing be afterwards 
given for religious ufes, what is the law in that cafe? The anfwer is, 
Na^reda premifing gifts for civil purpofes (II a), and declaring unaliena- 
ble what has been promifed to another (IV 2 ), merely forbids the giving, 
for fuch purpofes, what has been promifed to another: it follows, that thcre^ 
is no offence in fuch a gift for religious ufes; and that the gift is valid. 
But in faff, (hould a man fraudulently give, for religious purpofes, what has 
been promifed to another, although be have other effefts proper to be given; 
and do not fatisfy the perfon to whom ihc promife was made; it is confid- 
ent with common fenfe, that he Ihould be amerced. This will be further 
examined in another place. 
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others merely forbids the gift ; and, in the title of void gifts, want of inde- 
pendcnce denotes want of ownerfhip. 

It is argued, that, from the term, “ not his own mailer,*' in the title of 
void gifts, it is not underllood, that he is not owner; but, wherever the 
term “ want of independence** is technically employed, every gift by 
fuch a perfon, who is not owner of the chattel, is void; for the text of 
Menu andYAMA declares null fuch a gift or fale made by any other than 
the true o-mer (Chapter II, v. XXVII); and fold is employed in the text 
of Na'reda (Chapter II, V. XXVI) in the comprehenfive fenfe of giv- 
en, or otherwife aliened : even a gift of his oivn paternal ellate, by a 
pupil reliding in the family of his teacher, may be void ; or, if his want of 
independence in regard to bis patrimony be not admitted, and a gift 
or alienation of wealth acquired by himfclf, or otherwife, be then made 
by a fon, whofe father is living, without the afient of the father or other 
/uperiouft fome part of Misra*s opinion Ihould be admitted, though con- 
trary to the opinion of JiViu'^TA va'hana: and as for what has been faid, 
that want of independence, in refpeflof what has been promifed, is not 
proved; even that is not eftabliflied by the texts of Ya'jnyawalcya 
and others: thus, if he be independent, how Ihould he be fined? The 
amercement for a gift of what has been promifed to another, proves his 
want of independence; it is not confiftent with common fcnlc, that a man 
fiiould be fined, who gives that, in rcfpe^l of which he is uncontrolled : 
neither is tvant of owncrfiiip underllood from the term ** want of indepen- 
dence,*’ but fubjcdlion to another; and, in ihediflionary of Amera, inde- 
pendent, or his own mailer, is oppofed to dependent, or fubjefl to another: 
in like manner, a gift of female property by a wife, without the aflent of her 
hulhand, is not valid ; but the gift of female property by a wife, on a ge- 
neral permiffion to give is valid ; it is not required that the num- 
ber, or quantity, be fpccified : but, for a gift of her hulbind's propcity, 
is requifite, that the number or quantity be fpecificJ in this form ; ** 
fo mucli wealth:'’ this dilUniHion Jocscxill; yet the term '*cxciufi%c do- 
minion” is applied to female wealth ; or tlic woman has cxclufivc domi- 
nion, as declared by the text, “ the ablbluic cxclufivc dominion of women 
o\cr nuptial gifts is perpetually celebrated:*’ and the fame law is appli- 
cable 
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cable even to other perfons, who are technical!/ dercribed as '■ fubjedt to 
control.” 

All this argument is contradifted ; for even Misra does not proceed 
to fo great a length injegard to the feparate property ofa\voman ; and gifts 
of their own effects by fubjefts, without the affent of the king, and by 
younger brothers, withouttbeaffent of the eldeft brother, arc feen in hundreds 
of inftances. 

Therefore, /hould a man give to one, what he has promifed to ano- 
ther, the laft donee (hall obtain theeffedfs; but the king fiiall impofean 
amercement on the donor. It is not, however, exprefsiy ordained, that an 
equivalent ftiall be given to the petfon, to whom the promife was made. 
If the firft promife be made for civil purpofes, and the thing be afterwards 
given for religious ufes, what is the law in that cafe? The anfwer is, 
Na'reda premifing gifts for civil purpofes (11 2 ), and declaring unaliena- 
ble what has been promifed to another (IV 2 ), merely forbids the giving, 
for fucli purpofes, what has been promifed to another: it follows, that ihere^ 
is no offence in fuch a gift for religious ufes; and that the gift is valid. 
But in fa£l, fliould a man fraudulently give, for religious purpofes, what has 
been promifedto another, although he have other cffcdls proper to be given; 
and do not fatisfy the perfon to whom the promife was made; it is coniill- 
ent with common fenfe, that he Ihould be amerced. This will be further 
examined in another place. 
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SECTION II. 

ON ALIENABLE PROPERTY, AND ON VALID OR IRRE- 
VOCABLE, AND INVALID OR VOID GIFTS. 

ARTICLE I. 

ON ALIENABLE PROPERTr. 

xvm. 

VRIHASPATI : — ^A man may give what remains after the 
food and clothing of his family : the giver of more, who 
leaves his family naked and unfed, may talle honey at firft, 
but lhall afterwards find it poifon. 

s. Of houfes and of land, acquired by any of the feven 
modes of acquifition, whatever is given away, Ihould be 
delivered, diftinguifhing land as it was left by the father, 
or gained by the occupier himfelf: 

3. At his pleafure he may give what himfelf acquired ; a 
pledge mull be difpofed of by the law of pledges, or JubjeS 
to redemption ; but of property acquired by marriage, or 
inherited from anceftors, not every gift fubfifts.* 

4. But if what is acquired by marriage, what has defcended 
from an ancellor, or what has been gained by valour, be 
given with the alfent of the wife, of the coheirs, or of tbe 
hing, the gift has validity. 

5. Heirs have a lien equally on the immoveable heritage, 

• AccoiJuj to inothcr mterpretiuon, *' the whole op^hi not to U Jicncd, ' 

whether 
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whether they be divided or undivided ; and a lingle par* 
cener has no power to give, pledge, or fell the whole. 

The lafl text is attributed to Vya'sa by Ji'mo' ta va'hana; and iem'n 
Raghunandana follows him. What exceeds the food and clothing re- 
quired by the members of the faimly, who are entitled to maintenance, as 
abovemcntioned, may be given away. Oiherwifc, the family wanting food and 
clothing in con/equenceo/mreheingghent the donor's conduit vs not virtuous. 

There is fin in the gift of what does not exceed, and virtue, in the gift 
of what does exceed, the proper food and clothing of the. family, 

hflSRA. 

It is intimated, that what does- not exceed the maintenance of the family, 
Ihould not be given away, even for religious purpofes ; but it is alfo in limated, 
that the gift of what ihould be appropriated to the food and clothing of the 
family, is valid. “ The giver of more may tafte honey at firft by this it is 
intimated, that blifs is at firll obtained ; thence it follows, that tbe religious 
purpofe is accomplhhed j and that purpofe cannot be accomplished, unlefs 
the gift be valid : therefore the gift appears to be valid. 

/it the Smriii/ara che s'slhiicf a/ fiW vAKrafroft is sdmktcd t ^ & msec's 
own gift is valid, bccaufe he has property, which is the cftablilhcd caufc of 
validity.^* But it is not admitted, that the religious purpofe is attainedi for 
he has not obferved the commands of the law. 

Some hold, fince the text direfls that a man Ihould give what remains 
after feeding and clothing his family, and fince it is not applied as an 
exception to the gift of more ; therefore his duty is not fulfilled, if he give 
not what exceeds the food and clothing of his family. But this does not 
feem proper; for the text relates to civil affairs, and it is irregular to ground 
on it a rule for religious gifts, A caufc of failure in religious merit does not 
ctlabhlh demerit. Thus, the bathing in the Ganges being accidentally 
accomplilhed, in negledt of advice not to go that way to the Ganges, 
by winch was implied the danger of mccling tigers or the hhe^ 
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religious purpofe is uevothckfi obtained: but it is not obtained by the. 
gift of property belonging to another owner ; for this is not a gift in the 
form of a relinquifliment vefting property m another after devefting his 
own. 

Accordisg to the opinion of thofe who maintaiti the invalidity of the 
gift, the religious purpofe is not obtained. But the expreffion, “ the giver 
may tafle honey at firft,*’ is not taken literally. His condufl, in delivering his 
whole eftate into the hands of another, may at firft favour like honey, by 
affording miftaken pleafure, or caufing prefent fatisfaftion ; but afterwards it 
becomes poifon, bccaufe it is puniflied m a region of torment. There is no 
difficulty in confidering this as relating to civil gifts. But it may be applied 
indifcriminately to religious merit : otherwife, the gift or fale being finful, 
but religious merit cancelling the fin, or himfelf not being born again, the 
religious merit of the donor would be inconfiftent with his “ afterwards find- 
ing it poifon,” 

According to thcopinion orMiSRA, this text may imply the invalidi- 
ty of a gift, where a man’s whole efiate is given j and, according to the 
opinion of J ta ya'han a, it may imply that the gift is valid. 

XIX. 

Ca'tya'yana declares what may and may not be given 
Except his whole eftate and his dwelling houfe, what re- 
mains after the food and clothing of his family, a man 
may give away, whatever 'nhs, whether fix or moveable ; 
othenvife it may not be given. 

“ His dwelling houfe one boufe, without which he himfelf, or his fa- 
mily, might want a dwelling. It is meant generally, comprehending a pond 
fuppljing water for common ufe, and the like. 

Is not the excefs above tltc fubflftencc of the family unmeaning, after 
cxgcpiing the wiioie of ids cilate ? It Ihould not he faid, a gift of Ins whole 
dUtc might be made with a refervation of a finglc nicll only. Were it fa* 
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his whole eliate would be tin unmeaning exception. Nor (hould it be faitf, 
the gift of the whole eftate is excepted to prevent the poflible gift of his 
whole eftate by a man able to maintain his family on alms ; for there is nd 
authority for fuch an inference. It is not eftabliflied, that a man, able to 
fubfift his family on alms or the like, may not give away his whole eftate ! 
for it is the meaning of the ordinance, that the family lliould beany how 
fupported. 

Some obferve, that a man, though able to maintain his family on alms or 
the like, ought not to give away his whole cflate; for, Ihould alms or other 
means at any time fail, his family might be djftrefled. Still what can be 
underftood from the expreftion his ** whole eftate ?’* The whole eftate 
lliould be underftood in the mode already mentioned j that is, the whole of 
his effedls including what is required for the maintenance of the family until 
other properly be gained. Such a meaning is deduced from the fcquel, 
“ what remains after the food and clothing of his family.’* Or the excefs 
above the maintenance of the family is cxprefsly declared, to provide againft 
the attempt of giving away even a trifle, when the family is but ill main- 
tained out of the whole eflate. Conlcqucntly, the gift even of a trifle, if it 
be not an cxccfs above the fubfiftence of the family, is forbidden. Or the 
text may be read, ** farvafwam ^rtba varjttam,** inftead of ** gri- 
ha varjantu." Confcqucntly the whole of his own property (except his 
dwelling houfe) that remains after the food and clothing of his fimily, a 
man may give away : fuch will be the Icnlc of the text, ** The whole " is 
there mentioned to ihow, that moveables and immoveables are not diftin- 
guilhed. His own i” by this term, depoflts and the like are excepted : the 
fenfe is, his own feveral property; bywhich Joint-property is alfo excepted. 
In concurrence with other fages, a diftinQion muft be underftood in rcfpeifb 
of a thing promifed, a wife, or a Ion. Here the condition exprejfei in 
the text concerning alienable property, that it muft exceed the fubfiftence of 
the family, Jhovis, that the gift of what docs not exceed the fubfiftence of 
the family, is not valid ; and the declaration, that joint-property may not 
be given, /kov^s^ that the gift of feveral properly is valid. As in the com- 
mand for performing a at the conjundlion, it appears from the au- 
thority of the prohibition ogainft performing a at night, that the 
P p p '^raidhi 
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^sradJLa or obfequies Ihould be per/brmed at the conjundion, but not ai 
night, and that no benefit arfies from a performed at night, fo 
they hold Misra’s meaning to be fitnilar. 

Where the benefit of an aSi is deduced from the I alone, the means 
of obtaining that benefit are efiabhdied m conformity with the rule com- 
manding a time different from night , and the benefit is not obtained unlefs 
a time other than night be taken for there is no ordinance Ihowing bene- 
fit from a ''sroddha performed without obferving that diftinftion But here 
the obligation of making gifts is deduced from the Veda , and a fufficient 
caufe of property m the donee is found m the h&.of the gift y but property 
cannot veft in another perfon, unlefs previous property be annulled there- 
fore, that being eft'iblifhcd, the transfer of property is eftabhfiied on the in- 
tention of the donor to make a gift. By logical inference, gift being fuffi- 
cient caufe of annulling previous property, cxcefs above the fubfifience of 
the family cannot be nude a condition by words alone , for perception arifcs 
from words and logical inference jointly, and it is difficult to ejlabl fj another 
apimon. Such are the fentimcnts of thofe who follow the opinion of Ji'mu- 
T \ VA^HANA. 

“ By the fe\cn modes of acquifition” (XIX 2). The modes of acqui- 
ring wealth arc declared by Menu 


XX. 

Mevu: — There are feven virtuous means of acquiring 
property; fucceffion, occupancy or donation, and pur- 
chafe or exchange, conquefl, lending at intcrefl, hufband- 
ry or commerce, and acceptance of prefents from refpe^* 
able men. 

The caufes of gaming wealtli are thfe, ** Sueccifion,* or inheritance of 
property, as the term is explained m the Vnadj Retnacara and Viv^daCiiT' 
tarerti ihatis, property received m right of affinity and relation. Occu- 

pane)" cr gam, the finding of a waif or the like. ** Conqucll *' 
cd in the iirrri.'jrj, viclory over an enemy m baiUc. Confcquent!)» 
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is gdned'by fuccers in gaming, ot the like, is excepted; it is a dilhoneft 
acijuifition, for it partakes of the quality of darknefs. The very fameopi- 
nion is intimated in the Cbintamenu 

Three, fuccefllon, occupancy and purchafe, are allowed to all clafles ; • 
conqueft is peculiar to the military tribe ; lending at inteicft, and hufban- 
dry or commerce, belong to the mercantile profeflion ; and acceptance of 
prefents from refpcclable men, to the facerdotal clafs. Thefc are virtuous 
means of acquiring property: but on failure of thefe, prieils and the reft 
may fubfift by other means allowed in times void of diftrefs, fuch as huf- 
bandry and the like ; or, on failure of thefe, by the beft modes allowed in 
times of diftrefs. 

Collu'cachatta. 


XXI. 

Menu: — Learning, art, work for wages, menial fervice, at- 
“ tendance on cattle, traflick, agriculture, content with lit- 
tle, alms, and receiving high interefl on money, are ten 
modes of fubfiftence. 

Ibt the cmmitiidlar'i £lQCi> which fallows' the text above quoted, deck- 
ring thefe to be modes of fubfiftence in times of diftrefs, be Jbera: that 
each of thefe modes of fubfiftence may be followed in times of diftrefs by the 
perfon, to whom it is forbidden in other circumftances : as work for wages, 
menial fervice, and the like, by a man of the facerdotal clafs ; and fa of 
arts and the reft, Learning'' ^except that contained in the feriptures) as 
medicine, philofophy, chunns counteraifting poifon and the like, prailifed 
for fubfiftence by all clafies in times of diftrefs, is no offence. “ Art, * as 
painting and the like. “ Content with little;** for with content a man may 
fubfift on his own, however little. ** Receiving high intereft on money 
lending on intereft even in perfon, and fo forth. By thefe ten modes a man 
may fubfift in times of diftrefs. Confcquently a prieft in grw/ diftreft may de- 
pend even on menial fer\ice, arts, or the like, for his fubfiftence. Such is 
CtrELu'cABiiATTA*sinterpre{ation: but others argue, that, after declaring in 
rhefirft text (XX) the modes of fubfiftence in times void of diftrefs, this text 
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(XXI) intends the modes of fubGftencc in times of diftrefs, implying the 
j)refcmtion of life oftly. That however, in its confcquenccs, coincides with 
the opinion of Cullu'cabhatta. 

' But others again hold, that the practice of Vaifyas is allowed, by the fol- 
lowing text, to a Brdhmana in times of djflreis ; but is on no account alkived 
in other feafons j for affifting to facrihee, teaching the V'edaSy and receiving 
gifts and fo forth, are declared to be the means of fubfiftence for z Brdhmana* 

XXIL 

Menu : — But a Brahmana^ unable to get a fiibfiftence by ei- 
ther of thofe employments (his duties jujl mentioned or the 
duty of a foldier J, or a CJkatriya, unable to JuhfJl by kis own 
occupations^ may fubfift as a mercantile man, applying him- 
felf in perfon to tillage and attendance on cattle,* 

And here, it is irregular to give fuch an interpretation to this text (XXI) 
for it is declared, that the modes of fubfiftence, delivered in the tenth chapter, 
arc legal in times of dlftrcfs : ** Such, as have been fully declared, are the feveral 
duties of the four clafles in diftrefs for fubfiftence and the virtuous modes 
offubfiftcnccforaBrdZ)/w<wain fuch circumftanccs arc declared in the text 
jirjl quoted (XX) i fince the modes of fubfiftence for a prieft alone are declared, 
beginning ^7ilh the text, “ Should a Brdhmana afflidcd and pining through 
want of food choofc rather to remain fixed in the path of his own duty, than 
to adopt the pradNcc of Faifas, let him a<5t in this manner/* and ending with 
this text (XX). Immediately after it, the modes of fubfiftence for a CJhafr^ii 
In djftrcls arc delivered in the text quoted (XXI); and, next to that, a dif- 
lindlion is declared in regard to intereft on loans, which both texts permit the 
BrJZwjnn and the CJkatriya to receive. 

XXIII. 

Menu : — Neither a prieft, nor a military man, fhould rfi' 

• hhtv, CiJflcf X, r. St. la Ijiaiiaj. tie itat, ilj: ccnij.ijtr tit omicccJ ite qua!®! 
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ceive intereft on loans ; but each of them, if he pleafe, 
may pay fmall intereft, for fome pious ufe, to the finful 
man, who demands it. 

Immediatelv after this text, the proper fubfiftcnce of a Cjiaenja, ia 
times of diftrefs, is particularly mentioned; as the proper fubfiftence for 
the Brdhmana, in fuch feafons, is mentioned in the texts, “ Should a 
Brdbmana, afflifled and pining through want of food &c.” But in all 
thefe texts a Vaif^a is not even named ; and a ''SiUra is fubfequently noticed ; 
how then can the text, “ there arc feven virtuous means Siz.” (XXJ relate 
to the four clalTes ? The anfwer is, Ya^jnyawalcya has in many places 
delivered a text applicable to the CJliatriya, and flmilarly defenbing ten 
modes of fubfiftence. 


XXIV. 

Yajnyawalcya: — Agriculture, art, work for wages, 
fcience, receiving high intereft on. money, the ufe of a car- 
riage, retirement hi mountains, fervice of kings, the ofice of 
king, and alms, are modes of fubfiftence in times of diftrels. 

BEroREthis he declares the fubfiftence of a in times of diftrefs. 

XXV. 

Ya'jnyawalcya: — h. vkizst, when oppretfed by calamity, 
eating food received from any man whomfoever, is not 
tainted by fin ; for he is equal to the igneous fun. 

Therefore the text, “ There arc feven virtuous means of acquiring 
property ” ^XX}, defcrlbes the virtuous means of fubfiftence for a Brob- 
vunia in times of diftrefs j and the text, “ Science, art, &c. (XXI), defcrlbes 
the xirtuous means of fubfiftence for a CJhalriyo in fuch circumftanccs : and 
there is no vain repetition in nvicr mentioning lending at intereft, and 
huibandry or commerce, explained by CitASDE'sWARS, VA'cltEspATt 
Misra and CuLLu'cAsn.xTTA, receiving high intereft on money,' and 
agriculture or tralEck. 
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It IliouIJ not be objefled, that conqueft and tlic like cannot be virtuous 
Jticsns of acquifilion for a hiahmam; for Menu declares, that the liiglitft 
beatitude may be attained by lirdbmanas praftifing, in times of difttcfs, 
the duties propounded for CJhalnyas and the rcll. 

XXVI. 

Menu: — Such, as have been fully declared, are the feveral 
duties of the four clafTes in diftrefs for fubfiftence ; and if 
they perform tliem exaftly, they fhall attain the highefl: 
beatitude. 

This opinion fliould be well examined. 

It feems to be declared by the text of Vr ihaspati (XVIII 2), that 
property partaking of the qualities of paflion and darknefs is unalienable. 
Chande'swara makes no remark on this point. But Misra fays, 
“ the expreflion is comprehenfive* he may aliene, at his own pleafure, his 
own feveral property any hovir pofleifed j but property, held in coparce- 
nary with another, cannot be aliened without the confent o£ the co- 
parcener.*’ Misr a’s meaning is, that the words oFVr Thaspati, xoh) teas 
profoundly verfed in the Jaw, intend ^ropeny JcgaJJy acquired, and do 
except any feveral property from unalienable things, but do not except 
from alienation property acquired by other than thofe fe\en means 

As for the diftinflion declared by Na^reda in regard to property par- 
taking of the qualtues of truth, paiTion and darknefs, the ranking of ufury 
and the like under the quality of darknefs is pertinent as it relates to 
Brdhmanas and tiie reft m times void of diftrefs. 

XXVII. 

' Na'reda : — What is acquired by teaching the Vedas, by cou- 
rage, or devotion, what tsreceivcd^^wh a damfel, from a pu- 
pil, or for a facnfice, and what u obtained by inheritance, 
are celebrated by fages as the feven fold dtJlmBton of puic 
property. 
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2. What is gained by ufury, agriculture and traffick, or re- 
ceived as tolls or as wages for finging, or as a return for a 
benefit conferred, is confidered as property partaking of the 
quality of paffion. 

3. What is acquired by fervile attendance, by gaming, by 
robbery, by infltdmg pain, by dilguife, by larceny, and by 
fraud, is confidered as partaking of the quality of darknefs. 

Whatever property, acquired by any of ihefe modes, is given 

away, even that was alienable j and the fame (hould be obfervcd of pro- 
perty acquired by art and the like (XXI) 5 and fo in other cafes. Such, 
cxaftly, is Misra*s meaning, 

** Houses and land, acquired by any of the fcven modes of acquifition*’ 
(XVIII a) is an exprelTion ufcd comprchcnfively. In the cafe of other 
moveable or immoveable property, if land, a houfe, or the like, be given 
away, it (hould not be refumed : this the fage intends to exprefs. Confe- 
quently, Ihould chattels depofired, or the hke, be given away, the gift (hould 
be retraded. Such is the whole meaning. “ As it was left by the father or 
gained fay the occupier himfelf,** is (ubjoined to limit the rule j and is eluci- 
dated by the next verfe (XVlII 3), Such is the confident method of au- 
thors. 

But others explain acquifition, the means by which wealth is gained; 
^intending property acquired by the means defenbed in texts, which diow 
virtuous and other modes, fuch as purchale and the like. Thole feveral means, 
in which an aS; of the receiver is requifite for the acquifition, mud be confi- 
dered as ihe fc\cn modes : and one is included in another ; as robbery, larce- 
ny. the buGnefs of ufury, and fo forth. Confcquently the number of fcven 
is not contradifted. Left by the father GgniGcs inheritance only ; and 
gained by the occupier denotes the receipt of gifts and the like ; it is 
meant of cafes where no acl of the receiver in e.vpca3tion of gain is ne- 
ceffaty to the acquiGtion ; and piopeitv, partaking of the qualities of paffion 
or darknefs, is, without difficulty, comprehended in the te«. 
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A distinction is propounded (XVIII 3) relative to property acquired 
by the occupier himfelf, which the former text had declared alienable. 
What IS acquired by a donee, without relation to another, may be given 
at his pleafure, even without the alTent of fons, brothers, and the refl: : 
and the diftindtion is derived from the text quoted by JAiu^ta-vahaSa 
(XIV). Immo\ cable property, as land or the like, and a corrodyin the 
form of a fixed allowance payable by the king or other perfon, and 
bipeds, or flaves and the reft, a man fliall neither give away nor fell, 
even though he acquired them himfelf, without the confent of all his fons. 
Such IS the fenfe of the text (XIV). 

Is a bird unalienable or not? Since it appears from the word “ bip*d,” 
that even a bird may nor be given without the aflent of beirs, fhouJd it not 
be /e/i unalienable ? No, for Vn ihas»ati fiiows, that a decifion mccn- 
iifient With the rcafon of thelaxvmuftbeavoided (XVJi). On immoveable 
properly, fuch as land or corrodies, children may be long fubfifted. As it 
caufes unlimited produflion of v^ealth, it rs called funds of fufpott 

the lofs of it IS pronounced dillionourabic m a text of Na'reda (XIIJ , and 
the gift of It, without the afient of fens and others ufing the efiate, is called 
lofs, in this text. Now a Have is fuch, for by agriculture or the like 
he IS a6/e to gam much uea/th fer hi» mirtcr. li feoufe? nof 6e objcdieJ, 
that great riches may be acquired even by recening bigh interefi on 
gold or The like. Though go/ii, lent at a high rate of imercfi, may be 
cquj to immoveable property, like the alLhyniift’s fionc, 

or like the gem wliKh daily produces gold, jet, if U bp not lent it intcrcfi, 
tlicre IS noUiing to prevent alienation Or it may be underllood, tint, if a. 
coniricl be made for intercfi, t/en gold or tie hJtc, producing ueahhb) nitans 
of that contrafl, fliould not be given away If that be the elk, mi> not 
v.c ilth be acquired, m foine infianccs, c\cn by means ofbirds for exampk, 
by the advanced price on birds well taught? 'I Ins fiioulJ not be granted 
were it fo, the (amc ini^ht be extended even to quadrupeds, fuch as 
a j 1 the like, an I bulU or other aminals cmplo)cd 1 1 liulbandry. If n bt. ar- 
gi c }, 1’ at LnJ, a cor-odv , or ihc like, may bv underllood to be declircd m 
ll c tcxib) t! c word “ iin novc-bic/* and (lave, bird, or the like, b) l! c 
•* bit cd .* icr u IS a rule not tollrain a text, and when the hicnl fenfe of 
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terms fuffices, there is no occaflonfor rccurringto the rcafon of the W; 
and the text of Vrihaspati therefirs is not applicable in this inftance: the 
anfwer is, diflimilar rules in refpea of birds and Ihecp, entitled to equal con- 
ijderation, would be inconliftent with common fenfe. Men of fome mixed 
daffes fubfift by the exhibition offnakes; Ihould they give one away without 
the confent of their fons, it would appear to be a lofs of the cflatc: yet a fnakc 
is not a biped. Since the fons and the reft the family might he maintained, 
even after giving away a fnakc, by catching another, may it not be faid, that 
there is no lofs of eftate ? The fame might be alleged in regard to a gift of 
land by Brahmanat and others. As land is dependent on the king, may not 
the fons and others recover it, and thus be exempt from difficulties ? Be it 
any how in this inftancej but thofe, who fubfift by the exhibition of apes, 
may fail* in catching-ahothcr, and thus be reduced to difficulties; for by la- 
bour muft this end berattained ; and it cannot be accomplilhed without much 
toilin the diiplayjofdcierice, c/* art. On this fubjeft it is faid, 

whatever mode of.fubfiftence long maintains perfons of a particular clafs, even 
that is their' real cftatciiW is intended by the word “ immoveable;" biped 
literally ljgnifies*a bird, a man See. and tbefe may not be given without the 
confent of the donor'e Tons, This finally is the fenfe. 

It is argued that particular birds, being valuable bipeds, and ilaves, be- 
ing endued with excellent qualities and the like, may not be aliened with- 
out the confent of fons. It Ihould not be objcflcd, that a thing fold for 
any price may be valuable. Whatever bears a greater price, compared with 
other things of the fame nature, is coftly. Nor Ihould it be objeded; 
in comparifon with what muft it bear a higher price ? If it be faid in com- 
parifon with any bird j then, even what does not commonly bear a great 
price, may be dear in comparifon with a bird accidentally fold for a 
lefs fum ; and thus, that only is cheap, in comparifon with which no bird 
has borne a lefs price; and all others arc dear: and, fince low-priced 
birds may be fcarcc, or all may be valuable, fuch great refinement would 
bcfruitlcft. A very high price may be diftinguifticd, with the Icing's coa- 
fenf, by comparifon with the coft of birds accepted by peribns in gene- 
ral; andfo, in other cafes. This expofiticn may be queftioned; for great 
value is not implied, by the rcafon of the law, in declaring immoveable 
R r r property 



property and the like to be unalienable. Thus, it is not confident with ap-t 
proved ufage, that, by a comparifon with land raeafuring twenty cubits, 
deemed valuable in comparifon with the quantity of a /fo/a of gold, land 
meafuring a fingle cubit Ihould be aliened at the pleafurc of the occupier 
alone. This and other points may be dlfcuffcd in many ways. 

“ A PLEDGE tnuftbe difpofed of by the law of pledges” (XVIII 3). As 
his own intereft m thepUdge^ fuch Ihould he make another’s. 

'Ihe Retndcarcr. 

The meaning is thisi any man, pawning a chattel, receives a loan from 
fome perfon j if the creditor give that pledge to another perfon, then the gift 
of the pawn is the fame with a gift of the debt : therefore, as the debtor 
paying his debt to his creditor might redeem ihe chattel, fo, in this in»- 
dance, paying the debt to the donee he recovers the chattel. It is mention- 
ed to make it evident that a debt demandadlc may be given away or fold. 
In faft it is included in what may be given at plcafure. Confequently, if 
a pledge be received for a loan of paternal wealth, it is fubjcfl to the law 
concerning patrimony; but if it be received fora loan of what was ac- 
quired by the man hirafclf, it is fubjcfl to the fame law with his own ac- 
quired property. Thus fome expound the law. Misra explains this 
clearly. The form of ti ansferring a pledge is fubjoined, “ this thing was 
pledged to me, and is given by me to thee; it muft be reftored by thee to the 
owner, on receiving the amount for whicii it uas pledged.** 

But others hold, that, in the calc abovementioned, when a debtor gives 
to any perfon a chattel which is m pawn, then the donee may obtain that 
chattel after payment of (he debt; that is, as the debtor had an intcrefl, or 
rcfiriflcd property, in the thing pawned, fa has the donee : and after the 
death of the donor, on failure of his Tons or other fucceflbrs to his efiate, 
iliould the creditor or his ifiuc be living, the donee, wifiiingto obtain the 
pledge, may icccivc it on payment of ihc debt. This in effed follows front 
what has been faid ; for. unlcfs payment of the debt be the condition, there 
.would be no rdlriflion to property in the pledge: and Raghu.vanoa.va oh- 
ferscs, in tl.? rj/ua, that, *• if the pawn remain unredeemed on 
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thd death of the feller or donor, then, fince a property fimilar to that of tha 
cqntradling party has been veiled by fale or gift, the buyer or donee fliould 
redeem the pawn.*’ Here, if the chattel pledged belong to the paternal 
eftate, it is fubjedl to the law refpedling patrimony; but, if it were acquired 
by the man himlelf, it is fubjedt to the law concerning fuch property. 

In thefe two opinions a mutual contradiflion arifes; that is, after a gift 
or fale of a pledge by a fraudulent debtor, on his death and on failure of fons 
or other heirs, the payment of the debt by the donee or purchafer according 
to one opinion, Qc o? it according, to another, is in either cafe 

an unjujl difparity. The queftion may be thus difeuffed; in regard to the. 
donee, be it as it may be; but a purchafer, having paid a fair price, would 
fuffer great lofs, if he mail again pay the debt with interefl ; which would be 
inconiiilent with common fenfe: therefore he may obtain the pledge with- 
out payment of the debt; and fuch a rule being equitable in the cafe of a 
purchafe, the fame may be eftabliihed in the cafe of donation. It Oiould not 
be objedled, that the lofs, faHingonthecrcditor who advanced his own mo- 
ney and long preferved another’s chattel, would be inconfiflent with com- 
mon fenfe. A fimilar lofs falls on thecreJitof, after the death ofihedebtor, 
if the pledge have been d.ftroyed by the adl of Goo or the king, or by the 
fault of the debtor. Nor fliould it be obje£led, that, where a thing, already 
Iwnsffirred to another, is fold, the lofs falls on the purchafer. The 
debtor has not transferred the thing to bis creditor. Nor fliould it be ob- 
jcflcd, that, in this inflance, the pledge is not deflroyed by the a£l of Goo 
or the king. The fale of the pledge is a fault on the part of the debtor, by 
which the pledge may be lojl to the creditor. 

XXVIII. 

Stnritiy quoted by Chande^swar a and Raghunandana If 
a man, having bailed or pledged a thing to one perfon, 
pledge or fell it to another, the laft aft fliall prevail. 

Otherwise, fince the mortgage is cancelled by the redemption of 
it, there may be no obflacle to a valid gift or fale, even though a raort- 
gage prevail. It fliould not be objefled, that, fuppofing it to prevail,- 

fliould 



Ihould a gift or fale be made after it, that contract would not be valid, 
even though the pledge be fabfcquently redeemed ; for it is refifted by 
the mortgage, which was in full force when the gift or fale was made : 
but now, fuch a contract, made while a mortgage fubflds, is valid, and 
the donee or buyer may difpofe of the thing at plcafure, when it has 
been redeemed s and thus fhould the force of donation or fale be admit- 
ted. Then it would be proper to fay, that, both being good in law, both 
have equal force. As a depofitary cannot withhold from the purchafer a 
chattel, which had been bailed to him to be kept ten months, and which 
, is afterwards fold within that period, fo a mortgage is cancelled by the 
Juperiour force of a fale: therefore the purchafer can take the chattel 
from the creditor; and the debt remains unfecured by a pledge. But if 
the purchafer bought the chattel, knowing it io be msrtgagedt he muft nc- 
cclTarily be punilhed by the king : elfc, from the ftate of the times, cftablilh- 
cd ufage in regard to loans would be now infringed by the audacity of 
knaves. Contfa(as of fale, mortgage, and the like, muft neceifarily be 
made in the prcfcnce of the king*s ofiBcers, and Ihould be recorded by them. 
Yet if they were not prefent, but another perfon, who %vas by, prove 
the contract, the predominance of a fale, where mortgage is oppofed 
to it, is declared by Raghunandana. hlmftlf: “what has fuperhvr 
force, even that is good in law.” But here mortgage rcHUs the owner's 
Po'wer of dilpofing of his cfFcfls at pleafure, and is not preceded by the an- 
nulling of property ; and therefore, whether prior or fubfequent, it is fu- 
perfeded by donation or purchafe, which arc preceded by the annulling of 
the former ow’ncr's property, and have fuperhur force. By the ^vord 
“ even,’* in the phrafe, “ even that is good in law,'* the invalidity of a 
weaker contract is intimated : and here the mortgage, as a weaker contrail, 
being invalid, what ihould prevent the purchafer obtaining poITcffion of 
that which is now become his own ? 

If it be faid, fince the cxprciTton, • mortgage refills the owner's power 
of difpoDng of his ciFcils at plcafurc,* intimates an oppofition to gift, 
confumption, and many other modes of difpofal ; therefore a fale, though 
valid while a mortgage fubfiils, does not authorize the purchafer, now ^r- 
ccae owner, to dlipofc of the thing at pleafure : it is anfwcrcd, the f»Ic 

would 
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would not then be valid. Nor is this apprehended by Raghunandava ; 
for It would djfagree with prior and fubfequent works of tbs faim cutbor: 
therefore oppofition to di^pofal at pleafure is effc^edby retraining a debtor, 
who attempts fuchanaiS, by means of the king’s officers , not by preventing a 
purchafer, who is not liable for the debt, from difpofing of the thing at plea- 
fure. But the purchafer Hiould fee the thing, and hav^ ta fuppofe itis 
not pledged to any man, when he pays a price frit; clfc he ispunifiiable; 
fucli IS the mdu6lion of common fenfe : and he (hould obtain immediate pof- 
feffion 1 for the fale may become void through want of pofTeffion during 
a long fpace of time; and the mortgage would then hi, e>.clufiDtly valid. 

In this inhance, the creditor obtains another pledge from the debtor, or 
the debt fliould be immediately difcharged. If the debtor die, the cre- 
ditor may receive it from his fon orgrandfon, or he may recover it from 
any other property whatever left by the debtor . he cannot withhold that 
pledge from the purchafer j for no ordinance permits tt, 

Raghunasdana remarks on the text abo\c quoted (XXVIII), that 
the word fell afo denotes gift iiinulling propertj . Confcquently gift, fale, 
barter, and all other cintrabfs dcvefting property, arc intcndcJ. 

The moderns hold, that, if annn fell a valuable pledge for lefs than its 
worth, by the amount which is applicable to the redemption of the 

pledge, and with an agrcc.nent m this form , ** on redeeming the pledge thou 
/lialthave it,” or if he make a gift or other ahenation, with the fame ilipula- 
tion ; then the pledge fliould be re Iccmed by tlic purchafer or donee in confor- 
mity with the text of Ya'^jnvawalcy \ (Chapter II, V. XXVIII). Butin 
regard to pledges, fines the owner’s property fubfifls, it appears, that there is 
a diflma.on. Thus, where two contraSs of gift and acceptance occur, 
fince the property of the former owner is devefled by the flr/I donation, the 
gift laft made by him is not valid, for it is made without cwncrfliip: and 
fo, in regard to fale. But this is adlually the foundation of validity m the 
gift or file of a thing bailed or pledged, as declared in the text Ltely yas* 
ted (XXVIII) : therefore, fliould the fame thing be hypothecated lo two 
creditors, the validity of thclaft mortgage cannot be reverfsd; for it is made 
Sss by 
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by ths ouner: and the validity of the former hypothecation being admitted, 
becaufe it was 'ollb made by the owner, they may be equally good ; but the 
firft har'not fuperiour force, fince a decifion inconfillent with the reafon of 
the law is forbidden by Vr ihaspati (XVII). Therefore, even in a con- 
iraft of mortgage, fome diftinftion, rcfpedmg the propeity in the effefts, 
muft neceiTarily be admitted, under the authority of which, even the pur- 
chafer of thofe effefls may not difpofc of them at pleafure, before the mort- 
gage is redeemed. Such is the fentiment of Raghunandana. 

What is the diftindlion? Not a fpecifick difference inherent in pro- 
perty; for fuch a difference cannot be therein admitted, fludluating with the 
Variations of time; fince fpecifickdifferenceconftitutes permanent fpccies,and 
fpecies is not regulated by time, produced with the production offubflancc, 
and deftroyed with its deflruCtion. Nor can another property arife therein; 
for there is a want of the requtfites to conjlitute a Let it not be ar- 

gued, that the drfiindllon is individual, becaufe the Mimanfacas do not 
acknowledge genus and fpecies feparaie from fubflance. There is no 
proof of fuch individual difiinCtion. 

It is faid, the intention^ confiitutes the diflinClion. Thus, 

when a thing is pledged, the debtor intends, and exprefiTes in words, 
“let this chattel, belonging to me, remain with him; until the period 
expire, it fhall not be enjoyed by roe or my relations;*' and therefore, by 
virtue of that declared intention, even a purchafer, like the debtor’s heir, xs 
debarred from the enjoyment of that chattel, l^hus cflablifhed ufage in re- 
gard to loan and payment would not be infringed. Otherwife, no man 
would make a loan, apprehending that the debtor would fell to another 
u hat he pledged to him. 

Ip it be faid, as a bailment, made by the owner for a fpccifick period of 
ten months, is cancelled by a fubfequent conlraft of file ; and felling 
afidc ific former owner's intention, (that it fliould remain witli the depofi' 
tary to the end of ten months,) it niuft be delivered at the will of the prC“ 
fent owner; Co, even in this cafe, Tutting afidc thcaClof the former 
owner's will it muft b: delivered at the pleafure of the prefent owner; 

the 
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the enjoyment of chattels pledged by a herdfman's wife, as authorized by her 
former lord, might fubfift without the afient of her fecond hulband : the 
anfwcr is, the intention of a bailment made for fife cuftody only has little 
force, and is confcquently fuperfeded by the flronger will of the actual 
owner j and therefore delivery is proper in that cafe : but here, the inten- 
tion of a pledge, being inferred from the loan, retains its force until the 
loan be repaid j and therefore it is not fuperfeded : and the enjoyment of 
a thing pledged by a herdfman*s wife, being authorized by her former lord, 
is honed;. 

This is confirmed by the opinion of Raghonand AN a : and the author 
of the Miidcjhard in effeit admits the debtor’s ownerfhip in the pledge. 
According to the modern opinion, when a thing is twice hypothecated, 
the predominancy of the firft hypothecation is founded on the pledge not 
being relinquifhed by the creditor, who has received it. 

From the text cited in Rook I (v. CCLXXI.) it appears, that the pro- 
duce of a thing held by one creditor is applicable to the payment of the debt 
due to him, although the debtor have the ownerfhip of it i or what 
has been artfully obtained by a creditor from his debtor, is applicable 
to the payment of the debt due to that creditor, not to any other. In 
this cafe, if a loan have been advanced on a pledge, the firfl lender is con- 
fidered as entitled to the thing, not the lad creditor. But this lender 
cannot be faid to have' a drongcr title than a purchafer j for no ordinance 
declares it. By adequate puniihment inHitded in fueh tnjlances on the buyer 
and feller, the king may relieve the fears of lenders. 

** Property acquired by marriage” (XVIII 3) ^ 11 ° what is 

gained by valour. Not every gift, with or without confent, fubfids s 
therefore gifts of thofe three kinds of property, as mentioned in the fub- 
fcquent text, mud be made with reference to the con/ene of others. 

The Retndcara. 

Ths mcaningis, that the terms of the text denote, fjba/ the a/Tcnt of ano- 
ther, as well as the aflent of the giver, is required. 


Mxsra 
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MisjiAcxplains “property mhcritcd from anccftors/* Itntnoyeable pro. 
pcrty which has not been divided. Confequcntly, the immoveable patrimony, 
received by brethren in right of their connexion or aj/inily as fans or the li^-, 
may not, fo long as it remain undivided, be given by one fon without the 
aflent of the reft : the commentator docs not confidcr gift as forbidden, when 
there arc no brothers who arc coparceners and there arc brothers and Tons 
with whom partition has been made. If it be aiked, whence the limitation 
of** immoveable** is obtained, the anfjier />, from the text of Vya'sa 
(Chap, II, V. VI). If It hz again aHced, whence the limitation of “undi- 
vided" is obtained, the anfuer is^ from the text of Na^reda (VI). There- 
fore Misra does not fay, that a father may not give any thing without the 
aflent of his fons ; as \vc fliall hereafter fliow. 

“ Do not fubfift** (XVIII 3 ) denotes the nonentity of every gift (ibat 
ijifomedo,andfomedanottfuhfp); foch is Misra*s meaning: and in the 
fubfequent text (XIX 4 ) it is declared, that if thofe three relpedively 
(what is acquired by marriage &c.) be given with the alTent of the wife, of 
the coheirs, or of the king, rerpe«5livcly, the gift has validity ; foritisa 
rule, that things named in order, IhouM be referred rcfpe£lively to the 
terms placed in fimilar order 1 as in the example, he cuts a XybavOf and 
a Cbadira tree, with a bill, and an axe. 

“ Acquired by marriage;’* what is received at nuptials, onobtainin^a 
bride. There the rule bears, that the aflent of the wife is required, when the 
property is given away by the hufband ; not, when it is employed in pro- 
curing raiment or the like for confumplion : fince that would be a moral con. 
flrudtion of law. Civil law is founded on reafon not on revelation 1°^ 
it may reft on another poflible foundation j accordingly Vrih as? ATI dire<fls, 
that decifions Ihall be made according to the reafon of the law (XVII). 

Mjsra. 

Herb the expreflion, “at nuptials,”is employed comprchenflvely ; for the 
rule bears, that even what is afterwards given with a declaration, “ thi$t5 
bellowed on thee, that my daughter may be maintained with it," Ihould not 
be given away by the hulband, without the aflent of his wife. What is gW*' 

with 
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with a declaration of its ufes for the maintenance of the wife, becomes the 
property of the hufband concurrently with her; therefore it is fit, that the 
gift ihould be made with her confent. In other cafes his property is inde- 
pendent of her; what fhould prevent a gift without reference to her 
conient ? 

If it be faid, the hufband’s gift is in no caie proper without the aflent of 
the wife, becaufe the text, “property is common to the hulbind and wife,” 
Ihows her title in the whole of his wealth ; and fhould not be otherwife 
explained, without an <^]^^\QnexiJlmgio its literal interpretation; that is 
denied, becaufe the wife’s property muft be inferiour, as it is fubordinaic 
to the hulband’s ; and the right, of perfons living under the control of 
others, cannot prevent the deveftmg of property appertaining to the perfons 
under whom they live. 

May not the wife’s title fubfifl:, although the thing be given away 5 
for her property is not devefled ? It fhould not be anfwercd, the wife’s 
property, being dependent on (he hufbandV, fhould be confidered as an- 
nulled when his title is transferred. Were it fo, his right being de- 
vefted by his death, and the property vefted in the fons, their mother 
would not be entitled to a fhare, m right of her former property, when 
they afterwards make a partition. To this i( is replied^ that the difficulty 
is removed by faying, the mother’s title to a lhare is not founded on her 
former property, but on pofitivc texts ; and if it be wifhed to interpret the 
text according to the rcafon of the law, the vefting and devefting of the 
property cannot be efiablifhed without the fupport of an exprefs ordi- 
nance: but, under the authority of the text, and by the force of the 
pofTefibr’s will to make a gift, the devcfting of the hufband s property is ac- 
companied by a transfer of the wife's. However the devcfting of his pro- 
perij^by death or degradation is excluded from this con/idcrafion. Thus 
muft the law be interpreted. 

Accordin'g to the opinion of Ji'mota-va'uana and others (who con- 
tend that the wife is not entitled to the eftate of her hufband who leaves 
no male ifiue,) food and raiment rauft nccefTarily be given to her, although 
T 1 1 
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quoted) ; the Smtlti, which is founded on the reafon of the Jaw, relates to 
vifible eifeds, grounded on authority, other than precepts, but de- 
ducible from reafoning: but, where the reafon of the Jaw does not appear, 
there, as the authority of it mull of courfc be fought, effeiSs are fuppoled* 
which proceed from the Veda alone, an authority independent of lifej and 
fuch elfedls, in fome inllances pure, in others linful, are unfeen ormetapbyjical. 
If this text imply immorality, a difficulty would arife from the additional 
neceffity of edablilhing an unfeen or moral caufei conxi^ry to the immorality 
declared to arife from thofe ill adions, and independent of the declared ef- 
feds of the moral caufe mentioned. Such is the fenfe of Misra*s remarlc. 
The unfeen or moral confe^uences of irregular condud are declared: by dif- 
criminating the degree of irregularity, crimes of fevcral degrees refult from 
one general expreffion ; penance mufl be performed accordingly, andpu- 
nifiiment muft be proportioned to penance: but, in this text, reafoning, not 
morality, is fhown. Such is Misra^s meaning : to expatiate would be 
fupexfluQUS. 

• Should not fcripiure be eflablilhed as the foundation of the fyftem of 
law, declaring it to be founded on feripture ; but not independent of 
reafon ? Reafoning is not obvioufly denoted by the text; therefore he fays, 
civil law is founded on reafon : but rules concerning lunar days, and the like, 
are abfolutely founded on feripture. How then is law called Smftti ? Sounds, 
which were heard from the utterance of thefupreme being, are called'‘5ru//; 
they are the Vkdas ; and thefe names are interchangeable. Words, which were 
delivered by holy fages from recolleftion of the fenfe, after forgetting the 
words revealed by the fupremc being, or even while remembering them, 
are called Smrt/i. If recolledlion of the fenfe of the V^das be not admitted as 
its foundation, how can it be called Smrill ? Theanfwer is, reafon ia not the 
yo/e foundation of civil law ; but feripture alfb, in fome inllances : according- 
ly a text of feripture concerning partition during the father's lifetime, is addu- 
ced by the holy fage Baudd*ha'vana. But Misra hasfaid, “it is found- 
ed on reafon” becaufe reafoning abounds. In the law concerning lunar days 
and the like, feripture abounds ; and reafoning is only fometimes employed. 
Agaiu; property is a thing founded on feripture; for, without it the 
veiling and develling of property cou]<l not be proved ; hence, the convey- 
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her hufband’s brothers fucceed to the whole eftate: that alone is her right, 
but flie cannot claim partition with his brothers j for no ordinance hat 
itutborized it : and, lincc women are dependent on men, furely their pro- 
perty mull be fo likewife. 

Since the hufband’s wealth is common to him and his wife, it is joint- 
property; and if it be given away by thehufband, her nevcrthelefs fub- 
fifls, .is in the cafe of joint-property belonging to two brothers. This again is 
denied; Jbr in praSlice that is coniidered as joint-property, in Which there is 
equal right on both fides. Hence, even thofe, who contend for the equal domi- 
nion of a father and fon over an eflatc inherited from the paternal grandfather, 
do not affirm, that the fon’s fhare init fubfifts, if it be given away by the father 
alone;forhe has not joint-ownerfhipwith the father. The term isdenvedfrom 
equality : but that eflatc does not equally belong to the father and fon; for 
one is fuperiour. The expreffion, “ equal dominion,'* is vague, intended to 
prevent the father aftingyS/^^ zihis own pleafure in the partition of the hc- 
xitage: it is founded on connexion by birth, which common fenfe docs not 
make equal: and it mufl be eflabUfhed, that the fon’s claim in right of affi- 
nity is included in the father's. Admitting with Ji'mu'ta-va hana. dif- 
perfed property, Jlill the fon’s right mull be coniidered as the fame with the 
father’s, being referred to the fame quarter. Hence in a partition made by 
the father, no lhare is given to a grandfon, whofc own father is living. 

There is no difpute on the opinion of thofe, who hold that the text, 
which declares wealth common to the hulband and wife, implies only 
the expenditure of his property in honouring guclls, not a right veil- 
ed in her. But it is irregular to interpret a text olherwife, without unlit- 
nefs tn its literal fenfe: and we hold it proper, that the wife's co-operation 
lliould be required in civil contra<5ls, as in religious aBs; under the text, 
" The wife is declared to be half the body of her hulband, equally fliadnS 
the fruit of pure and impure adls " (Book V, v. CCCXCIX) ; and again, 
“ Then only is a man perfeit, when he confills of three perfons united, liis 
wife, htpifclf, and his fon" (Book V. v. CCLIl 4 ). 

For that wouldbca moral conftruftion of law ” (glofs of Misra abo^c 
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quoted) ; the Smrlti^ which is founded on the reafon of the law, relates to 
vifible effe<fts, grounded on authority, other than moral precepts, but de- 
ducible f>om reafoning: but, where the reafon of the law does not appear; 
there, as the authority of it muft of courfe be fought, cfFeds are fuppofed* 
which proceed from the V&da alone, an authority independent oflife; and 
fucheffedls, in Ibrne inflances pure, mothers dnful, are un(ttv\ormetapB^caL 
If this text imply immorality, a difficulty would arife from the additional 
neceffity of eftablifliing an unieen or moral 'contrary to the immorality- 
declared to arife from thofe ill adions, and independent of the declared ef- 
fects of the moral caufe mentioned. Suchis the fenfe of Misra's remark. 
The unieen or moral confequences of irregular conducfl arc declared : by dif- 
criminating the degree of irregularity, crimes of leveral degrees refult from 
one general expreffion ; penance mull be performed accordingly, and pu- 
nifliment mull be proportioned to penance: but, in this text, reafoning, not 
morality, is fiiown. Such is Misra's meaning : to expatiate would be 
fuperfluous. 

Should not feripture be eftabliflied as the foundation of the lyllem of 
law, declaring it to be founded on feripture; but not independent of 
reafon ? Reafoning is not obvioufly denoted by the text; therefore he fays, 
civil law is founded on reafon ; but rules concerning lunar days, and the like, 
are abfolutely founded on feripture. How then is law called Sinrlti ? Sounds, 
which were heard from the utterance of thefupreme being, are called '“Sru//; 
they are the Vidas ; and thefe names are interchangeable. Words, which were 
delivered by holy lages from recolleftion of the fenfe, after forgetting the 
words revealed by the fupreme being, or even while remembering them, 
are called Smri/i. If recollection of the fenfc of the Vidas be not admitted as 
its foundation, how can it be called Smrlti ? Theanfwer is. reafon is not the 
foie foundation of civil law ; but feripture alfo, in fome inftances : according- 
ly a text of feripture concerning partition during the father’s lifetime, is addu- 
ced by the holy fage Baudd*ka YANA. But IVltsRA has laid, ** it is found- 
ed on reafon” becaufe reafoning aboimds. In the law concerning lunar days 
and the like, fcriplureabounds / and reafoningis only fometlmcs employed. 

property is a thing founded oa feripture; for, without it the 
veiling and devefting of property could not be proved : hence, the convey- 
ance 



ancc and transfer oT it being proved from the fcnpturc generally, U has been 
cdafahlhed by fages, from the reafon of the law, that effeds bailed cannot 
be given away, that joint-property is unalienable without the affent of the 
other proprietors , and that feveral property may be aliened at the foie plea- 
fure of the owner, and fo forth, 

“ For law may reft on another poffible foundation '* (glofs of Misra 
above quoted) fince the words of holy fages are words of living meny 
they have not authority of themfelves it is true in reafonmg, that one alone 
has authority in theuniverie, he, bv whose will the universe is go- 
verned But It does not follow, that the words of fages have no cog-ncy , 
for they are void of deception and other faults Hence the words of fages, 
not cogent in themfelves, nor yet deftitute of authority, derive it from ano- 
ther fource It IS not proper to affirm, this fourcc to be the fage*s eye, ear, 
or other organ of fenfe. Property and the like, which are things mvifiblc, 
future, and remote, cannot be apprehended by the eye, ear, or other organ 
of fenfe Nor fhould it be faid, that fages fee every thing with the eye of 
abforbed contemplation , for it cannot be admitted, that any other, than 
God, fees all things. It Ihould therefore be affirmed, that the fyftcm of 
law has been propounded by legiflators viewing the fenfe of the Vedas clfe, 
there can be no other radical authority for the words of fages A knon- 
ledge of the fenfe of the V^das being eflabhfhed as the foundation of the 
whole fyftem of law, wherever a particular rule may be grounded on a 
fenfe deducible from the reafon of the law, there another authority may 
cxift, and it is not aftually founded on the knowledge of the meaning 
of the Vedas. This lliould be eftabliffied as the implied fenfe of the term 

reft on ” or be caufed “ a decilion muft not be made folely by having 
rccourfe to the letter of written codes’* (XVIII), if it cannot be made 
m conformity both with the reafon of the law and the letter of written 
codes, the dccifion ftiould be made according to the reafon of the law 
alone 

WiiAT IS received from the maternal grandfulier, muft not be confidsf' 
cd as having dcfccndcd from anceftors, but as acquired by the man hmi* 
fcif. 
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" Be given with the affent of the wife &c.” (XVIII 4). Tlie gift 
lliould ^ot be made without her confcnt. Is not that, uhich mull be 
given with the afient of the wife, and which has been prcviouily defcribcd 
by the term, " acquired by marriage,” thecxcluiive property of the woman, 
and no wife appertaining to her hulband ? therefore, the huiband having no 
power to give it away, what purpole is there in her affent ? 

XXIX. 

Vya'sa ; — What (hall be given to a hide at the time of her 
nuptials, with a declaration of its ufe, made by the giver, 
to the bridegroom, Ihall be her entire property, and lhall 
not be Ihared by her kindred. 

4 

Though it be the exclufive property of the woman, AilJ the gift, made 
with her affent, is valid ; for it is authorized by the owner : and this is 
implied by the expreiHon, ** with the allent of the wife, of the coheirs, or 
of the king.** To ihlt it h anf-jieredy were it fo, it would be fuperfluous 
to declare^ that what is acquired by marriage, may l>c ^t\en uicli the 
affent of the wife ; for, in all cafes, a gift made with the affent of the 
owner is valid, 

textof ‘V'?xSA,\5nicgrotJTn,rTitVic dame, Tieetffiaidy \Viai 

he is the donecj that property is the bridegroom’s, not the bride's : by de- 
claring it her entire property, it is underllood, that Ihc has an intcreft in 
it, which implies, that a gift muft be attended with her confcnt. This is 
denied; foranother authcntick text, quoted by Ji^moVa-va^iana, fliows, 
that the legal heirs of her c.Kclufivc property fuccecd thereto. 


XXX, 

Vya's/: — What, indeed, fliall be given at any time to the 
hufband in trull for his wife, the daughter of the giver {[\^\\ 
enure to her ufe, whether her lord live or die ; and, on 
her death, to the ufe of her iffuc. 

He.sce, Ji'mu ta-va'ha.va makes it evident, thatitisthcbn'dc*spro- 
U u u peny. 
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pcrty It intends what is gnen to the bridegroom, with a declaration, 
•« this fiiall be the bride's “ not zs given without this declaration. 
“ At the time of her nuptials ” is mentioned illuftratively , it is not a 
requtfUc condition, fincc the declaration of its ufe is the caufe of Us becoming 
female property. Therefore fuch a gift belongs exclufively to the woman 
but the conftrudion of law, as delivered by Misra, that “ even what 15 
received by an independent bridegroom, at the time of the nuptials, without 
fuch a declaration, may not be given without theaflent of the wife,” is incon- 
gruous. To this It IS replied, what is gi\en with a declaration, “thislhall 
be the bride's, ”is her cxclufive property, bat in thatj which is guen to the 
bridegroom with a declaration, “ it is my intention, that the bride’s main- 
tenance fliould be fecuredhy this,** the bridegroom has ownerfhip, but with 
reference to the confent cf bis wife This is intended by Misr\, and 
confequcntly there is no inconfiftcncy 

But, if a declaration be made //7 tto////, “ this ihall be the bride^s," 
her hulband is not the donee, and he Ihould not be named in the dative It 
muft not be argued, that the dative cafe denotes the agent's objeft, as in the 
example, “ Ihe fleeps with her hulband ” The objeft, or interim, “ this 
Ihall be the bride's,” has no relation to the bridegroom Sricrishna- 
Terca'lanca'ra explains “what is given to the bridegroom,' what 
IS delivered into his hands But others explain “ declaration,* a noti- 
£cation that ** u fliall be the bride's property " confequently the gift 
IS made to the bridegroom, but contemplates the property of the bride j 
and where the defign of the gift is, that the property lliall be the Iiulbands 
in truft for his wife, it becomes her property, through the medium of 
his , and belongs exclufively to her by the authority of the text. 

Im fa*^, the gift of c\cry fort of property acquired by marriage, mufi* 
under this icxt, be made with a prc%t us reference to the w ifc ,'^as the af- 
fent of the king is req tired for a gift of arms, liorfes, elephants and the hhe, 
conquered m war and it may be affirmed, that the rule is afluiucd from 
thcrcafon of the law grounded on the wife’s mtercH in tbe eba 
jullncfs of one opinion, (Misra’s, or 'hould be thor \ 

mined. 
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With the affent “ of the coheirs” (XVIII 4) ; meaninjj undiviJed br>*- 
thren and the reft. 


Misaa. 


Of the king” (XVIII 4). He. in whole army a man combats, is the 
or lord: in giving wealth gained by valour, his affimt is required. 
Vachespati-Misra notices a dilUndion: the king's confent is required 
for a gift of arms, horfes, elephants, and the like, gained by %alour, or by 
vidtory in battle; for his ownerlhip is fuppofed: but it is vioi required 
iota gift of clothes or the like ; for they arc fuppofed to devolve on the 
conqueror’s men. Others hold, that in regard to the furrender of his ci- 
ties by the conquered king, and in regard to horfes and the like feizeJ by 
the enemy and given by the vidorious prince, tlie concurrence of the con- 
quered king is requited. Va'chespati-Misra docs not accede to this 
laft opinion ; for he has not explained this contradiflton. 

“ The gift has validity” (XVIII 4): but not without the alTent of the 
trife^ of the colieirs, or of the king. 

Heirs, '.o/jetBer t/jey 6 e drJdeJ er undivided 6 cc ;* brethren and ethers 
of right receiving the heritage of him, whole inheritance they take. Misra 
hates the import of the term ** divided;” although heirs have made a 
partition, their (hares, if not feparated, remain in common, and arc cou- 
fequcntly joint-property. In that cafe a fingle parcener has no power 
to give, pledge, or fell the whole. But, if all the cfTcfls be feparate, the 
aft of a perfon, who is his own maher, is valid. In cilcil tliis relates to 
cafes, where no partition iuss been made. It muft be noticed, that, (Ince thole 
Jhares appear virtually to be held in conioion. the fenfc of the text (hows that 
joint-property may not be given. Ciiahde swara, from the derivation of 
the term (dbycmddaiti, takes the heritage), explains iajdJb or Zr/r, a fon or 
the like (as the Calpateru, in a glofs on the text of ''A p astamba cxprclfcs, 
*' heir, fon or the like and the author cf the Pracafz alio explains the 
term in the fingular number). Confcqucnily he concurs with Misra: thus 
hcif”>fg«yiV:*‘ fao;” to the queftion, ** whofe fons.^” the anfver is, ** his, 
frem whom tiic cilatc has dcfccadcJi” hence the brothers of the donee 


arc 



■art virtually fuggcflcd by the terms of the text, Confcqucnily all the fbns 
of the ongiml propnetonre equal owners, hence no one has power to give 
awiy the joint-property he his not the independent power rcquifitc to the 
validity of his a£l, Va^c«cspati-Mjsr v Hates this opinion of Cwan- 
De'swara tntbcfcxDorU others hold, that the term heir chiefly intends 
** fon , while the father lives, even a feparated fon has not power over the 
** immoveable eflate* but what he has acquired by the acceptance of gifts, 
“ and the reft of the feven modes of acquifition, he may give away.” 
Confequently, while the father rcmiins. Tons, with whom nopartUonhas 
been made, have not power over the immoveable cflate, and while he lives, 
they are not uncontrolled in receiving, ihcmng.and difljpanng property. The 
texts have the fame foundation but in that text the dependence of undivided 
heirs, in regard even to moveable cffcdls, is further dcnot'“d , anditftiows, 
that feparated fons have not power over immoveable property 

Some expound the phrafe, ‘‘heirs or Tons have a hen equally'* (XVIII 5}, 
they are onners equally ujfh their father accori}}n^}y ir appears from the 
text of Y V JNVAWALCYA (XIII), that the father lus not power to give a- 
way immoveable property without the alT nt of his fons , and that is aLlual- 
ly declared by the Icgiflator (XIV) and this text, they hold, to have the fame 
import 

Concisely the fettled mle IS this, joint-property, which has defeend- 
ed from anceflors, can o;;^be given away with the confent of the other par- 
ceners , divided moveables may be aliened at the owner s pleafure , but im- 
moveables, with the confent of thofe, who were parceners before partition 
in the cafe of wealth acquired by marriage, the aflent of the wife is 
requiflte , of other property, acquired by a man himfelf, a gift may 
be made at his own pleafure Such is the opinion of Chance swara and 
alfo of Vachespati-Misra but the aflent of the wife is only required for 
what has been given to the bridegroom with a declaration “let this be the 
bride’s,” and not in every inflancc of propf’r^ acquired by m 
there IS this difference, Me // the affent 

the brethren is not required for a gift of d wcabic pi 

the former opinion there is alfo this diffcrc has defcl 
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anccflors muft cnJy be given with the aflent of fons ; and fo mufl immove- 
able property acquired by a man himfelf. 

Chande'swara has not clearly explained, that, if the ordinance be in- 
fringed, the gift IS void. In the want of an able expofuion on the uord? 
“ the gift has validit},” (XVIII 4), it is inferred, that the gift is not valid 
in other cafes It is the opinion of Va'chcspati Misra, that the gift is 
void 5 for in a glofs. on “divided or undivided” (XVIII 4) he ftates, “ but 
after partition, a gift made by an independent perfon is valid ’ 

Ji mu'ta-va^hana fays, “ a gift made by the owner, not difqualified by 
“ infanity or the like, is m no cafe void » the gift is valid to the amount of 
“ his own (hare even of landed property.” The wife's gift of property be- 
longing to the hufband, to whom fhe is united, has not been confidered by any 
modern author the difcuITion of this point may be fc.cn in book the fifth 
on inheritance. 

The text, “ atlus pleafurc he may give what himfelf acquired * (XVIII 3), 
IS not rcllridlcd to property other than immoveables but it applies to what- 
ever the owner himfelf acquired, whether moveable or immoveable j for 
there is no authority for any reftruflion. Such is Chande^swara’s opinion : 
hutiCenayhc thsi & hetittsuoa axtfptth-a ^cdacad Fccttt the text 

riled by J^MU^TA-vA^HANA and others (XlVj. 

Declaring valid the gift of property acquired by a man himfelf, or in- 
herited from his father (XVIII 2), the fage declares the moral purity of gifr, 
“ at his pleafure he may give &c ” (XVIII 3). Confequently there is no re- 
ference to the aflent of any perfon , and a gift aflually made is morally pure. 
But of property acquired by marriage, or inherited from anccflors and not di- 
vided, the whole ought not tobe aliened. Such is the fenfe^/^e/rxr (XIX 3). 
For, the bpde having ownerflnp m what is given wifli a declaration of iier 
property, the bridegroom is not independent in regard to it but, if it 
be given with a declaration only of its ule for her mainten.ncc, a gift 
offuch made by the hufband is valid. For this purpofcitis faid, 

not ever) gift fubfifls, or tic vlolc ought not to be aliened (XVIII 3). In rc- 
W w w gard 
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gird to wlnt liis dcfcendcd from an anccftor and is undivided, a gift oftlic 
wiiolc midc by one parcener is not valid , but the gift of his own (lure is 
good in law. 1 be figc declares the form of validity in gifts (XVIII 4) . the 
whole property acqimcd by muri igc, or inherited from ananccflor, given with 
the afTent of the wife, or of all the coheirs, is a valid gift fincc the king’s 
favour Loncurs to the ownerHitp of property acquired by valour, even a trifle 
given will out his confent is not a \ did gift, for without his confent 
the occupier has no independence Such is the fenfL of the text and 
that IS proper, becaufe the king maintains the army for the fake of 
vnflory in war, hence what is conquered by the troops, of right befongs 
to the king; elfe, the owncrflnpof territory conquered by Ins forces would 
be fliared. Or what diftindion is there in refpeA to clothes, horfes and 
elephants, territory, and tlie like ^ As to what is gamed by defperMe 
valour, as well as by valour (Dook V, v CCCLX), even there it 

appears, that the kmg*s afTent is requifite to enjoyment, to gift, and the 
like. But the king, any how informed, gives immediate mental afTent 
inftances of formal confent are not much feen m praflice. 


In regard to immoveable property inherited from an anceflor, the afTent 
of brothers and the reft, who, though feparated, may ultimately be emitted 
to a partition of It. is thecaufe of moral purity by the g’ft but the donation is 
not void without their afTent , for that is not denoted by the text. As to the 
inference, that the gift is void, becaufe difabiluy is denoted by the expref- 
iion, ** has no power” (XVIH5), it is inadmifTible , for the difdbihty may 
be otherwxfe cffedled thus, when an heir, though divided, forbids the 
gift or fale of immoveable properly inherited from an anceftor, the occu- 
pier cannot give it m contempt of that prohibition Such IS the fenfe of 
the words, “ has no power,** and pradice alfo conforms therewith 

A GIFT of immoveable property, made by a father without the afTent of 
his Tons, IS valid, but he (liould be amerced, and mufi: perform penance. 
For their equal dominion is propounded under the title of inheritance. 


XXXI. 


yA'jNVAWALcyA : — O ver land a ’''by the gr\ 
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over a corrody out oj mines or the like, fettled on him and 
his heirs by the king, and over {laves employed in his huf- 
bandry, the father and the fon, when the grandfather dies, 
have equal dominion.* 

And that is pertinent as it relates to inheritance; elfe, fons could not 
ha\e ownerfliip while the father lives: but to affirm, that the right is 
fimiJar, would be OT^r^childiflj prate. Atprefent, the tide becomes fimiJar 
after partition, as is Ihown in book the fifth on inheritance; and the texts 
of Vishnu and others confirm It: but a gift by a father under the impulfe 
of anger, or the like, is not valid. Such is the modern opinion : no one 
has exprefsly faid, that the immoveable patrimony, given without the af« 
fcnt of fons and the refi, is not a valid gift. Even the king fhould not, in 
breach of the law, give immoveable property for civil purpofes ; but he 
may give land or the like for religious ufes : fo may any other owner give 
away his own property for fuch ufes ; it is not proper, in this in- 
ftance, to difcriminate moveable and immoveable property: the family, 
however, flaould not be difire{red,as appears from a text cited by Ji\iu'ta- 
va'hana (XI). 

From the rule, that * evil is not the confequence of an aQ pro- 
ducing good, and confifient with the Fedasy provided the act be differ- 
ent from incantations to defiroy enemies and the like*, fomc infer, that fin 
is the confequence of a gift of property, when there was no excefs above 
the neceffary fubfiftence of the family ( this being comprehended in that vague 
exception J ; hence the rule of decifion m this infiance is fimdar to that which 
regulates gifts for civil purpoies; but thoie, who are able fpeedjJy to acquire 
wealth, perform the co/i^ facrifice Visvoajtt^ or the like. 

XXXII. 

Ya'jnyawalcya: — Let the acceptance be publick, efpeciaily 
of immoveable property: delivering what may be 

given and has been promifed, Jet not a tvife man refume 
the donation. 

. • Book V, V. XCII, + Ms.su, Chapter XI, 7. 7^. 

POBLICK j’* 
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«< Fudlick,' in the prcfcnccof wjtne/Tcs; let Iiim/b'i(n:, that he may 
not afterwards fay, “ this was not given by me, but intrufted for ufe.” 

Esi’Eci ALLY of immovciWc property ** a gift of land, without the 
affent of fens and the reft, is not confonant to duty therefore arbitra- 
tors may think it lias the appearance ofo contraB not made • kinfmen, even 
though divided, may litigate, and abfoliite property is afccrtaincd by pof- 
feffion for twice the period which confirms <2 right to moveable cffcQs. 
ihefc and many other obftacles exill m regard to land , it is therefore faid, 
cfpccially the acceptance of immoveable property,’* 

A WRITTEN contradl of gift is proper , mtlie want of that, the donation 
fliould be attefied The contrafl fliould be written witli the donor s own 
hand, and, in thefc times, it fliould be witnefied elfe, a litigant, averring 
that It was obtained by compulsion, may render the writing vam The 
witnefs Should bea kinfman, a publick officer, or other principal person, 
for an auihentick text declares. 


XXXIII 

Land is conveyed by fix formalities, by the affent of townf- 
men, of kindred, of neighbours, and of heirs, and by the 
delivery of gold, and of water. 

Literally “of the town,” meaning the rational inhabitants of the 
place. “ Kindred /* perfons who might eventually be entitled to the heri- 
tage after the giver s liTue, namely, daughter’s Ions and the reft “The 
lord, ’ the king, or his fubftitute, or any king’s officer employed for the pur- 
pofe “ Heirs,” fons and the reft Land is conveyed with the iflent of thefe, 
that IS, with iheir acknowledgemcntof knowing the gift, or i;ith their atteft- 
ation But the author of the MitacJJ ara fiys, the gift ftiould be made after 
they have aflented by “ town,’* according to him, is meant the kings of- 
ficer refiding m the town his aftent is required to afcertain the boundary , 
clfc, the gift may be either void or immoral, ^ tccording to the difference of 
opinion on that point,) becaufe it may include the joint-property of others 
By “kindred,” /a arc meant brothers and the reft without 

their 
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iheir affent, a gift is defeaive, as already fiiown. By, » Jord ** is meant 
the king; his affent is required becaufe fubjedls arc dependent (XV 2); in 
a gift of land, the alTent of him, by whofe will it is heU, and by whofe fa- 
vour the encroachments of others arc prevented, is indeed proper. By 
** heirs” are meant fons; their affcnt is required by the text cited in the 
preceding fefiion (XIV}. ** A delivery of gold ” with land, for the pur- 
pofc of Ihovting a complete gift, is proof of donation. “\Vater”is delivered 
with ida and cusa, for the aufpicioufnefs of the gift. And thus, a donation 
of immoveable property for religious ufes is excellent ; but, for civil pur- 
pofes, a gift of immoveable property Ihould not be made by prudent men: 
this is a fettled rule. 

By proceeding fo far, great difficulty would arife in gifts of landed pro- 
perty for civil purpofes. But, when the to \nfmcn and the reft are witneOes 
to the contract, there is no controvetfy. If. by accident, they be not wit- 
nefles, their aCentfhouId be noticed in the deed of gift: and the writicncon- 
tra£t fhould be made in the fame form, with a written contraift: of loan; for 
the dire£lions of Ya'^jnvawalcva arc general (Book I, v. XVI). 

The form of the writing fhould be this : in place of the creditor's name, 
let the donee’s be written, and the names of his father and fo forth, to pre- 
vent a miftake of ibeptifon; next ftioidd be vititltn, “ ibvs deed of gift, 
as follo'jjsi for the fake of heaven f give unto thee, with gold and water, this 
land, meafuriog fo much, and exceeding the necejary fubfiftence of my fa- 
mily, to be held for fuch a period.” If the townfmen and the reft be not witnef- 
fes to thedeed, or if they benotprefent.theinftrumcnt fhould exprefs, “ with 
the approbation of the king, and with the aflent of fons,” and fo forth. Though 
the confent of fons be not retquircd in a gift for religious purpofes, it fhould 
neverthelefs be noticed, (on account of the difficult publicity ofa gift of im- 
moveable property, which has been remarked by fages,} thathimfelf and his 
defeendants may not claim ownerfhip- The year, month, fortnight, and day 
Ihould be noted; and the donor fhould fubferibehis name with hjsown hand, 
firft writing the defignation of his father and fo forth. The names of wit- 
neffes, informed of the whole contents, may be fubferibed by another hand 
after afking their fermijjion ; but the writer* s name muji be added. If any party 
Xxx be 
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bs unable to write, the injtrument fhould be fubfcribed by a fubftitute ; but tbc 
donor, if unable to write, makes fomc mark, as a double line, or the like. 
Such is the pradlice. 

A CONTRACT written by the party himfelf, even though not attefted, is 
g-ooi evidence: but, if attefted, it is indifpuiable ; and therefore it is proper 
to make it in that form. But if there be not the atteftation of kinfmen and 
the reft, then it muft certainly be queftioned by the king. Such Ihould 
be the written contract of gift for the whole of joint-property: in grants 
by a king there is fome difference. 

XXXIV. 

Ya'jnyawalcya: — Let a king, having given land oraffign- 
ed a corrody, caufe his gift to be written, for the informa- 
tion of good princes, who will fucceed him, 

a. Either on prepared filk, or on a plate of copper, feal- 
ed above tvith his own fignet. Having deferibed his an- 
ceftors and himfelf, 

3. The quantity of the gift, with the penalty of refumption, 
and fet his own hand to it, and Ipecified the time, let him 
render his donation firm. 

“A coRRODV;*’thcgiftofathinganigncdon afund. “ For the informa- 
fionofgood and juft princes;’* not of unjuft princes, for they indeed violate 
even written grants. How flioulJ the writing be framed ? lie fays “on 
prepared or (bccaufc that is not durable) “ on a plate of copper." 

“ The gift;’* the land or thing which is granted. ILtvIn^ dferihed th 
quantity of it; “ its quantity fo much.” Declaring the confcqucncc of 
refuminga gift. Setting his own hand to it ; “ what is lieie urittcn 
the affent of me. Ton of fudi a one:** with fuch words ftiUrcrtbcd, and with 
the date affixed; that is, the date of his reign, or the lime of an cclipf® 
of the moon or the like. By the alTcnt of tlic king the donation fho^h* 
be rendered firm. 

'file 
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The confc<iucnce of rciuming a gift is thus fhown j 
XXXV. 

^Adi purdna : — The giver of land remains in heaven fixtv* 
thoufand years ; but he, who refumes it, or aflents to 
■ ike rejumption, fhall fo long inhabit a region of torment. 

In the TUpacalicht acorrody is thus explained : the gift of a future thing 
by a previous agreement, in this form, ■“ I will give a hundred fuvirrMS 
eveiy month of Cdrticit*^ or, ** out of this mine, or this village, I ■jvill an- 
nually give a hundred fur:erKaSy* or “ I will monthly give one 

How can there be properly in a future thing ; for it has not, at that 
time, a place on which to reft; and the aift of volition ceafes after creat- 
ing the right, Neither is rV a future thing w not given, but only 
promifed; were it fo, after the death of that king, on the acceffion of 
his fuccefTour, the corrody would be loft. Nor fhould this be deemed 
admiffiblcj for it is inconfiftent with the praciic: cf rcfpedable men. Ta 
this it is replied, that the paft exiftence of volition is the caufe of this 
property : hence the Brdbmana has a right to the future thing ; and, 
fhould another king refums he falls to a region of torment for 
/erzTUg hojy property. The gr/r of a ccccody is at ones completed; hai: 
it fhould be inferted in the written grant, ** I will give a hundred fiTuernas 
evdry Carticid* 

If property is not created in a future thing, why is the partition of a 
corrody difeuffed ? The word itfelf Juftifics its futurity and implies vo- 
lition; and the term “gift,” is extended to corrody, for the purpofe of 
confirming it, like the fale or transfer of a debt. The grant of the pen- 
fion fhould be prefaced with thefe words ; “ this writteri grant of a corrody. 

“ For the information of good princes;’ elfc, a prince, though good, 
might refume it through ignorance or doubt; a bad prince would probably, 
refume it knowingly. To denote this, the epithet good is added. This is 
meant generally. A conreq^uence of the grant is the fpreading of the donor’:. 

fame: 



fame: accordingly, an authcntick text, cited by Go yi'ciiandea, cx- 
prefles. 


XXXVI. 

So long as his fame, unforgotten, pervade the earth and 
air, lhall the generous man remain in a celellial a- 
bode. 

It is related in the Mahahharata^ that, having performed many virtuous 
adls and enjoyed heaven during a very long period, the king Indradydm- 
NA, falling from, heaven when almofl: all his contemporaries were dead, 
ihow^ nterits of virtuous deeds were yet unexhaufted, afked of the 
fage MarcandeVa the fiory of his fame; but he, though he had lived 
long, being unable to relate ir, referredhimtoonebornbeforehimfelf; that 
perfon, alfo unable to relate the ftory* did the fame ; this feries of reference 
being continued, a turtle, in thelake of thcDA^NAVAS, rehearfed the whole 
hiftory of Ikdkadyumna. By this his fame, before exiinguiihed, agaia 
blazed, and by its own effulgence caufed the king Indradyumna to re- 
afeend to heaven. 

As prepared filk is not very durable, a plate of copper is direfled, Ac- 
cording to the thing to be given, a particular leaf or plate, may be ufed. Cop- 
per is here mentioned for its purity and aufpicioufncfs: this is meant gene- 
rally, comprehending filvcr and the like, 

“ His own fignet a thing ufed to ftamp, at once, the whole of the let- 
ters, in an uniform mode ; the letters may be thofc, which exprefs his namci 
or others; but fuch, as cannot be ufed by another perfon, 

“ His anccflors the race from which he fprung; his own anceftors 
born of that race ; for the purpofe of fjircading their fame with his own, 
and to prevent the miftakc of another perfon bearing the fame appclkdon- 

** UiMSELr:’* fincc it is cuflomary to infcrt the name of the donee and 
the reft, and fincc his own appellation is a^ually inferted from ilic ncccffity of 
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obferving the Form of a written contrad of debt, or is inferled, becaufe it is 
engraved on the fea], Fomething more muft be meant; and that ap- 
pears to be his own titles of honour: though it be improper to exalt and 
celebrate himfelf, fuch praife is not improper from his own dependents. 
Thus fomc-explain the text; but others hold, that, lince he is dignified by 
fpiricual perfons with titles of honour, it is proper to infert them. 

Descri BING the quantity** of land, in this form, “land meafuring fo 
many cubits.’* In fadt its defcription by time and place fhould be inferted ; 
however, that is not fhown in the text of Ya'jnyawalcya (XXXIV), 
but is inferred from pradlice : it is ufual to infert the name of the town and 
the like. 

“ The penalty of rerymption:** the con/equence of refuming what has 
been given, as has 'been mentioned; and another authentick text, cited 
in the Dipacalica denounces the penalty, 

XXXVII. 

But he, whofeizes the fubfiftence of priells, whether given 
by himfelf or by another, is born a reptile in ordure for 
iixty thoufand years. 

It is ihown by texts cited in the 'Ecddeii tatiaa (XXXVIII and XXXIX) 
that a man feizing holy property is guilty of a crime equal to the murder of, 
apneft; and, feizing the property of a C^/2/r/y<7 and the reft, be is guilty of 
a crime equal to the muvdet ol 3i foldicr and lb forth, 

xxxviir. 

Vdyupurdna: — Since property is called external life, he, 
who takes it, flays the owner. 

XXXIX. 

Sanc*ha; — He, who refumes the fubfiftence, of 

what tribe foever, muft perform the expiation prefer/V^'^' 
killing- a perfon of that tribe. 

Yyy 
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XL. 

PlA'ffi'rA: — H e, who gives not what he has promifed, and 
he, who takes back what he has given, finks to various re- 
gions of torment, and fprings again to birth from the 
womb of fome brute animal. 

These, and many other confcqucnccs from refumption of gift haie 
been propounded ; for the fake of illullration, a little has been mfetted lu 
this place. Many fruits, accruing from the gift of land, have alfo been 
mentioned by fages. 


XLL 

But he, who accepts land, and he, who bellows it, per- 
'forms pure a£ls, and lhall certainly go to a region of 
blifs. 

And " the giver of the land obtains landed property,’’* and fo forth; 
but that is not mentioned by YA'iNYAWALCYA. 

As the dircdlion, for the king’s fublcribing the grant with his own hand, 
may be fulfilled in any" words, fome explain it, that he Ihould only write 
with his own hand, “ fo much land given to fuch a perfon.'’ They think 
it ill reafoned to require the words, “ this deed of gift," as praflifcd by 
his officers. 

I 

»* The date ‘ his own* is brought forward ; confequently the fenfe is, 
the king fhould execute the deed of gift dated by the year dcfcribcd from 
the reigns of princes of the fame dynafty. His titles, and the denunciation 
againll the refumption of gift, be placed above, and on the left fide j 

for it is cuflomary to put the name of the giver on the right fide. Let him 
lender his donation firm, that it may have* Jong duration. Thus fome 
e.xplain the text (XXXIV), 

A DEED of gift, or the grant of a corrody, lliould be thus framed in the 

the 
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form direfled for a written contraEl of debt ; it is feparately' mentioned for 
the additional diredlion of a feal and the like. This glofs is grounded on 
the Dipacalicd, 

Since the prieft, as well as the king, has property in the foil occupied 
by the fubjedf, (for he is declared by Mesit to have dominion oyer the hu- 
man fpecies, Chapter II, v. XXIV), and lince the priell’s lordlhip ofthelbil 
is proved by thepraflice delivered in the fyltem of law (Chapter II, v. XIII), 
and fince Menu declares it (XLIIj, and fince the prieft is entitled to a 
lhare in the produce of agriculture (XLIII), how is it again beftowed on 
him ? 


XLII. 

Menu: — ^The Bra'Amana eats but his own food; wears but 
his own apparel ; and beftows but his own in alms : 
through the benevolence of the Brdhmana, indeed, other 
mortals enjoy life. 


XLIII, 

Par A's'ARA : — G iving a fixth part to the king, a twenty-firft to 
deities, and a thirtieth to priefts, a hujbandman is exempt 
from all fins incident to agriculture. 

To the quejlion above Jlated it is anfweredy that dominion is exprefled in a 
general fenfe j as a prieft is not qualified for war, he has not fupenour own- 
erfiiip: and e\en admitting the prieft’s lordlhip of the foil, a gift may be 
nevertbelefs made to him for the purpofe of cntiiJing him alfo to receive the 
fiiare due as rev'cnuc to the king. 

Menu forbids the levying of revenue from a field occupied by a prieft; 
for otherwife the text, quoted in Chapter II (v, XIV 7), would be unmean- 
ing. But fubjeifts, even though icfiding in land appertaining to a prieft, 
muft be protedted by the king; and the fines impofed on them Ihould be 
received by the fovereign. 


If 
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■ Ir fome river be deferibed as the boundary, and the quantity of land be 
fppcified, then, Qiould the river encroach on if, thclofs falls on the pricfl, 
becaufe his land is deftroyed; as it is his lofs, if gold received by him be 
flolenby robbers. But if the river, allignedas the boundary, Ihould recede, 
the land gained by alluvion belongs to the king; becaufe the gift did not 
intend that land, and it exceeds the quantity fpecified. But where the 
quantity is not fpecified, and the grant expreffes, “ the land as far as the 
river is thine ; what is carried away by the river is thy lofs ; what is left by 
the river is thy gain i* then the lofs or the gain, whichever it be^ is the prieft’s. 

It muft be confidcred, that, if prefent volition, by its privation, * be- 
come the caufe of future property in a future thing, prefent volition, by its 
privation, may alfo become the caufe of future property m a prefent thing : 
as in the cafe of a gift, m this or other form, “ this field, belonging to me, 
lliall be thine after my death,** the adl of volition, which confiitutes gift, 
is paft aUhat very time. The increafe of purity, attainable by gift, is gamed 
on that day h hallowed i>y the detjaime buf fbe property ^ thegiur 
is not devefted; nor /V itst^tdmthe donee, until after the giver*: demife. 
His donation is indifputable, becaufe it does not differ from relinqmfhmcnt 
veiling property in another, after devefttng his own property. It ihould not 
be*objedled, that the paft exiftence of volition is not feen to be a caufe of 
property. It is necefiary to efiablifli it in the cafe of corrody; and authors 
admit the gift of a future thing. 

When a debtor pays the debt, which he has contrafted, by ajfigmng 
fome thing which will cxiil on a fubfequent day, then, the debt being 
acquitted on that very day, intcreft ceafes; and that future .thing becomes 
the properly of the creditor, and cannot be taken by another. A debtor, 
dcfiring to conciliate the regard of his creditor, may voluntarily add, and give, 
a quarter, or half of that, and fo forth, to a creditor eager for intcrefi. If' 
thiscafe the form of d\<t\sx\\\n^muJlberegulatedaccordingly: if Ya^JNVADAT- 
TA, having borrowed ten fuvernas from Devadatta, on the tenth day of 
difcharge tLefum on the eleventh day with an advance of a quarter, 



(he 
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the form of the writing is this, “ I, having received a loan from thee, on the 
“ tenth day of AJbadba, {io that together with intereft voluntarily 

“ flipulated and amounting to a fourth part of the principal for a fingle day) 
“ do give unto thee grain to the value of twelve fuvernas and a half, at the 
** carreff/ price ofthe month of lobe received from the produce of this 

** field in the prefent year.’* If the produce of feveral years be affigned, it fliould 
be thus Hated, “ from the produce of this field, for fo many years.” But if the 
writing bear, “ for the prefent year,** and grain be not produced that feafon, 
the amount fiiould again be made a debt ; for ft is not in fa6l difeharged : the 
will to transfer property has alone part, but the creditor has obtained none; 
therefore the debt mufi: be again paid. Where a debtor, intending to pay the 
debt when due, has carried the fum from his own houfe, with the will that 
it Ihould become the creditor’s property, but in the mean time the money is 
loH by accident, as in this cafe it muH be paid again ; fo, in the other cafe like- 
wife. For there is equally a want of delivery j andaccordingto Va'chespati 
bhatta'cha'rva, there is an equal wantof property. The payment is com- 
plete on adtual dellveiy; not on a mental relinquifhment only. 

If he receive a loan from another, pledging to him the produce of that 
field, then the laH creditor (hall have the furplus produce; he does not in this 
cafe take alhare. If there be no furplus, the debt isfimilarto oneunfecuredby 
a pledge ; and the laH creditor lhall be paid from other alTets ; for he has no 
pawn. But, if the prior conlrafl were an hypothecation, then, according to 
Raghunandana, the firft creditor muft obtain his principal and intereft 
by any other mode whatfoeyer, and relinquifla the pledge : according to other 
opinions, the laft creditor only fiiall take the produce ; but the firft creditor 
lhall receive intereft, from the date of the fecond contrafft, at the rate of two 
in the hundred, or the like; for his pledge was loft to him on that date. 
This, and other points may be determined from a man s own jmlgmcnt, 

Ca'tyayana declares, with adiftinAion, what has been faidby Ya'jny^ 
awalcya, that what has been promifed, ihould be given (XVI). 

XLIV. 

Ca'tya'yana : — He, who delivers not a prefent which he has 
Z z z pro- 
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pmmifed to a pricf}, fliall be compelled to pay it as a 
debt, and incurs the fudl amercement. 

By this cxprenTion, “ as adebt,” even beating and the like arc permitted; 
but it is incompatibly with common fenfe, that the claimant (houldbeat 
debtors of the facerdotal clafs: it appears therefore, that the kingfliould 
employ contpulfory means for the recovery of the debt. In fa<^l be may 
compel payment by miM remonflrance and the like; it is mentioned to ihovv 
the abfolute neceffity of payment. Prudent men do not make ahfolute pro- 
mifes ; but, intending to give any thing, they fay, “ God willing, the pur- 
pofe fliall be accomplilhcd.*' 

From the mention of a priefl in this text, fomc lawyers doubt, whether 
it relate not to the promife of a gift for religious ufes. But that is not 
right; for, in the cafe of a promife for civil purpofes, the delivery of the gift 
is alfo neceffary. It has been declared, that, m the cafe of a promife for 
fuch purpofes, what has been promifedis unalienable (IV 2). 

XLV. 

Matfya purdna — If a man give not what he has legally pro- 
mifed, let the king fine him one fuverna, or eighty raBicas 
of gold. 

The contradiftion, between the fine of one fuverna and the firft amerce- 
ment (XLV and XLIV), fhould be reconciled by diflinguifhing the cafe ac- 
cording to the virtuous or vicious difpofiijon of the party. 

Ya jNYAWALCYA has faid, ** let not a wife man refume th<? g^f^ 
(XXXII); there refumplion is of two kinds, refufing to deliver what has 
been given, and taking it back after delivery ; the line is the fame, for they 
.arc like a pair of horfes coupled in one yoke : and no other fine has been 
mentioned. Ha'ri^ta declares the offence equal (XL and XLVI)* 

XLVL 

Ha RITA: — -A promise legally made in words, but not 

formed 
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formed in deed, is a debt of confcience both in this world 
and the next, 

“ Various regions of torment” (XL) j the hells named Raurava, Maba* 
raurava &c. * What is promifed in words exprefQng, “ I will give,” but 

notadtualJy given, isadebt(XLVI). How can it be a debt; for it is received 
from him by reafon of a promife, not by reafon c^ahan ? The legiflator re- 
plies, it is a debt of confcience. From the words, “ in this world,” it ap- 
pears, that payment fiiould be enforced by the king; from the expreflion, 
*' in the next world,” it appears, that the promife-breaker finks to a region 
of tonment. Some infer from the mention of debt, and from the expofition 
on a text cited in B00& V, at v. CXI, (to thofe, to whom payment has been 
promifed by the father,) that what has been promifed, fliouldbe fo paid 
by his fon. 

All this fuppofcs a promife of what may be given; but it docs not ap- 
ply to the promife of what is unalienable. Under the dircilions for 
an amercement where fuch property is given away, the king fliould 
not impofe a fine, at the fame time compeliing the performance of an undue 
aft; nor fliould he omit to punifli fuch an aft. Therefore half the amerce- 
ment for giving what is unalienable, is incurred by promifing what fhould 
not be given ; or the king Should compel the man to pay as mueb as be baa 
promifed, but has not delivered ; two puniQiments cxifting for the fame 
offence, the lighteft fliould be preferred. 

In fome inftances it is direfted not to give what has been promifed, , 
XLVIL 

Go'tama : — A MAN fhall not give even what he has pro- 
mifed, to a perfon, whom the law declares incapable of 
receiving. 

His want of religious qualification is here the caufe of his not being en- 
titled to the gift. Vivada Reindcara and Vhada Cbintdmenii 
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XLVIII. 

Menu : — Should money or goods be given, or promifed as 
a gift, by one man to another, who alks it for fome reli- 
ous a6l, the gift fhall be void, if that a6i; be not afterwards 
performed : 

2 , If the money be# delivered, and the receiver, through 
pride or avarice, refufe in that cafe to return it, he fliall 
be fined one Juverna by the king, as a punifhment for his 
theft. 

Money or goods given, or promifed, by one man, to another who afks 
it for a facrifice, fhould he not afterwards apply it to that purpofe, fhall be 
taken back, if given; and fhall not be delivered, if promifed only. 

CULLUCABHATTA. 

If the donor give money to a priefl for a facrifice which he himfelf re- 
quires, and the pricft, not performing that duty, apply it to his own ufe, 
at his own plcafure, then the money may be withdrawn : butitmuflnot 
be refumed, if the man, afking it in tbefe words^ “ I perform a facrifice for 
myfelf, give me tbh money or tbefe goods,” and receiving the money orgoods, 
do not perform the religious ceremony. Thus Ibme interpret the law r but 
that is not fatisfailory ; for his afking it would not be the confidcration. 
Therefore the conflru(^ion is this ; * to another, who afks it for fome re- 
ligious aft;’ that is, to a perfon who aflts it, at the fame time fdying, “ I wli 
perform an aft of religion.” 

According to Cullucabhatta, the fenfe of Gotama’s tc^t is, 

“ what he has promifed to a perfon not qualified on reVigions grounds i* 
according to the Retnacara, it is, “ promifed to a perfon difquahfied on re- 
ligious grounds." Both fhould be admitted; for a perfon not qualified, 
c/ dfqualtfed on religious grounds, is incapable of a gift for religious 
purpofes, fince texts declare, “ marble tranfports not marble over the dtcpl 
■and again, “ voeallb fiould not he diflributcd among women, nor among ig* 
norant or diflioncfl men and this mull be undcrflood of cafes, where rchgi* 
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ous qualifications were fuppofed at the time of the promife ; as will be men- 
tioned (LXII 3). But if wages, or the like, be the motives of the gift, the 
donor muft deliver it even to a man not qualified on religious grounds. 

The circumftancc of his not applying what has been promifed, to the 
religious ufe intended^ may be known by publick' report; for inflance, fome 
perfon declares, “ this man, taking money or goods on this account, 
gives it to a harlot.” If the receiver do not in that cafe furrender what has 
been given, or if he forcibly take what has been promifed, he fliall be fined 
one fuverna by the king j and fhall certainly be compelled to reftore the 
thing. “ As a puniOiment for his theft fince it is thus declared, that 
he (hall be punifhed as a thief, it Joes not appear that he fhould be made to 
reftoreitby mild remonftrance and the like. 


4 A 


article 
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ARTICLE II. 

ON VALID OR IRREVOCABLE GIFTS. 

XLIX. 

VRIHASPATI; — Things once delivered on the folloiving 
eight accounts cannot be refumed, as wages, for ths plea- 
fure of hearing poets or mujkians and the like, as the pnce of 
goods fold, as a nuptial gift to a bride or her family, as an 
acknowledgment to a benefaftor, as a prelent to a worthy 
man, from natural affeftion, or fiom friendlhip. 

As wages as a recompenfe paid for work performed : fo Chak- 
de'swara, with whomMiSRA concurs. Sacrificial fees might, according 
to this expofition, be deemed wages , but the grounds, on nhich they are 
not conlidcred as fuch in forenfick affairs, may be learned under the title of 
nonpayment of wages or hire. 

“ For plcafure/' ios the gratijicatwn of yrr/rg dancers and the like 

Misra and Chahde'swara. 

“ As the price of goods,’* paid to the vender. As a nuptial 
gift or gratuity,** delivered to the perfon who giies the bride , fo cvplain- 
ed by Misra and Chande'swara a nuptial gratuity is paid at an "Afore 
marriage ,* and the pair of ktne delivered at an "Arjba, marnage. though 
notyjriff^ a gratuity , IS comprehended in this term •' As an acknow- 
ledgment to a bcnefadlor ,*’ in return for benefits received for infiance, a 
man, not receiving wages, but from a motive of friendfliip, by his fttci'S'** 
or abilities hasaccomplilhed forae bufinels for any perfon, what this ptt' 
fbn gives him, // an acknooeUdgment to a. henefaclor 

“ Asaprefent by a worthy man’* \erfed in the fenfe of the fcripiut“' 
given by him for religious purpofes to a i?/-Jdwu/ru So Misra and CiiAt-' 
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de'swara. It is mentioned incidentally, Icil gifts for religious purpofes 
fiiouldbe reckoned in the number of revocable gifts; but Na'reda docsnpt 
fpccify aprefent by, or tOt a worthy man. His text will be cited (L). 

“FROwaffedion” towards fons and the reft; or fromkindnefstoa friend. 

Misra. 

Or ** worthy’* may be interpreted the ftate of worthinefs ; what is given 
to a ftrangcr endued therewith, though no benefit ftiould have^bcen received 
from him, ir a prefent ia a •uortby vtan^ ** Affeiftion;” kindnefs, friendOiip, 
and fo forth; what is on that account given to a friend : andtbelajl term 
oj the text ntey be interpreted tender regard, injleadof frien^ip; v;hat is 
on that account given to fons and the reft. Thefe three terms are alfo 
familiar in rhctorick, as names for love. 


L. 

Na'reda: — They, who know the law of gifts, declare, that 
things once delivered as the price of goods fold, as wages, 
for the pleafare of hearing poeUt muficiam or the like^ from 
natural affetlion, as an acknowledgment to a benefaflor, 
as a nuptial gift to a bride or her family, and through re- 
gard, cannot be refumed. 

Bv this is declared the feven fold diftln^tion of valid or irrevocable gifts : 
it has been already iaid, that fuch gifts are of feven forts (II 5 ). 

“From natural affcflion, and through regard:” in thefe, worthinefs maybe 

Comprehended. Therefore the eighth diftinftion, noticed by Vrihaspati, 
is not excluded. Or 2 prefent to a wonhy man may intend a gift for reli- 
gious purpofes, not mentioned by Na'reoa, becaufe he had premifed civil 
donations: “ in civil affairs the law of gift is fourfold” (11 a). It ftiould not 
be objefled, that prefents for reli^ous purpofes arc fuhjeSl to civil cognizance ; 
elfe how could the king compel delivery ? The gift alone is religious ; deli- 
very is a matter of civil cognizance. Then the law, concerning what may not 
be given and the like, ftiould be admitted in the cafe of gifts for religious pur- 

pofts? 
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poles ? In fome inftances il may be admitted ; in fome, it may be inconfiftent 
With the reafcning; in fome, it may contradift exprefs hws. 

Misra, confidering kindncfs as influencing every gift, reduces the diftinc- 
tions to feven. But Chande^swara explains ** a gift from natural affed 
tion”(XLIX), adonation to fonsorthclike, through regard,*’ for religious 
purpofes; and this, he adds, is intended by Vrihaspati in the exprcITion, * 

* prefent by a worthy man s not diftinguiflung regard and kindnefs from plea- 

* fure,NA^REDA declares feven forts ; and Vr ihaspati, diftinguifliing them, 
‘ propounds eight forts 5 thus, there is no inconfiftency : or they may be rc- 

* conciled by faying, it is not implied, that one text curtails the other.* His 
meaning is, that, fince Na'^red A mentions natural afFeiJlion in addition to 
regard and kindnefs, the number of feven forts is complete ; but as this might 
feem unfatisfa^lory, difparaging Vr fHASPATi, who has not fpccified natural 
affeflion by the fame term» he fubjoins another mode of reconciling the texUt 
'* it is not implied 6cc.” that is, Na'rbda’s mentioning feven forts does not 
imply an exclufion of Others; and Vrihaspati's didinflions are esm* 
prebended in the feven forts of irrevocable gifts. An ample expofuion of ihefc 
opinions would be a mere difplay of (kill ; it is not of much ufe to the tho- 
rough examination of the fubjedt. 

A nuptial gift or gratuity is a general term, and may comprehend what 
is now given to a bridegroom on his marriage to the daughter of a Ra'Sh)^ 
Brdbmana,’^ Even a nuptial gift of money, received from tlic kinfmen 
of a bridegroom, in honour of anccilors, is taken by the parent, who 
maintains the boy; fuch is the cuftom. But land and the like, re- 
ceived for the maintenance of the bride, is not taken by her father hi Uvi; 
nor property given at the bridal proccflion. Wealth alfo, received on a 
fecond marriage, is not taken by the bridegroom’s father, for a fecond mar- 
riage is contradlcd for the purpofe of obtaining tint wealtli. Nor u 
pcriy, uhich is rccci\cd after marriage from the wife's parents 
taken ly tie LuJoar.d'j fatter : fuch is ihe cflablilhcd ufage. 

— iif be. according to Ciiakoe'swara’s opinion j bu t on the^ 

• TU tttnUi. 

cl lit tectWf, (pratc.tccJ Kitljs). 
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other opinion, how are gifts to near neighbours, revenue paid to the kingv 
and a prefent to a wife on the fecond marriage of her lord, comprehended iri 
the text? To near neighbours prcfents are made from friendihip, or as an 
acknowledgment to benefaftors; for, in this inftance, the return of an 
obligation may be fuppofed as a motive. Revenue is paid to the king as 
wages, or as the price of the produce of land, becaufe he has an interefl 
in the foil. What is given to a wife on the fecond marriage of her lord, 
appears to be given for pleafure (Book V, v. LXXXVII) ; for the for- 
mer wife^s confent to herhufband*s efpoufal of another affords him plea- 
fure. This, and other cafes may be underflood according to circuraftan- 
ces ; in all inffances, pleafure md gratification may be fuppofed to infiuened 
the gift. 

The mention of thefe irrevocable gifts is intended to ffiow the motive 
of donation. In thefe gifts it ffiould be diflinguifhed, whether the property 
might, or might not, be given away ; but pleafure, as a motive of donation, 
muft be underffood with an exception to luff and the like. On this more 
will be faid, under the title of void gifts. 


LI. 

Dacsha: — Presents given to a mother, a father, a fpiritual 
teacher, a friend, a moral man, a benefadtor, an indigene 
or unprotedled perfon, and a learned man, are produftive 
oj henejit. 


Here it is not meant, that they arc produilivc of moral benefit alone, 
but of other advantage alfo. Does not Ibinc benefit exiff in every cafe; why 
is it faid, that prefents given to a mother and the reft are produiftive ? They 
are productive of the higheft benefit. If gifts be made to a mother or a father, 
proiperity m this world, and increafe of religious merit, arils from their 
fatisfadion. By gifts to a friend, the higheft degree o/'friendlhip is obtain- 
ed. By prefenis to ‘a moral man deferving of them, the higheft fame is obtain^ 
ed. A prefent to dancers is attended with fame, butgains only a middle degree 
of reputation ; and therefore is not mentioned in this place. A gift to a be- 
nefaClor prevents the cbaige of bgratitude. Donations to the indigent and 
4 B iinprotedled 
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unprotefted, from tendemefs or from regard to duty, produce religious merit. 
Sometimes even what is given without any confideration of duty, on ac- 
count of the refpedlable qualities of a defcrving perfon, produces religious 
merit. 


LU. 

Ca'tya'yana: — ^What is received for relieving a man from 
apprehenfion of danger, or faving him from aftual peril, 
or for promoting a matter in which he was interelled, is 
an acknowledgment to a benefaftor. 

2. Where a reward, offered for the recovery of property 
miffing, is received for difcovering it, the gift is confidered 
as a payment of wages. 

3, But if the reward be thus offered, “ I will give all my 
property to him who laves me from this danger, to which 
my life is expofed," it fiiall not be fo given. 

Aeter relieving any man linking under apprehenCons from the king or 
the hke, what is iecct\cd from him, is an aehnnwiedgtncnt to a htaefr'ftor. 
So, what is received for prefervjng him from danger. A tiger lies in wait 
to feize fome traveller, who perceives not the animal; but another man, 
coming from a diilancc, flays the tiger with a weapon, or, boldly taking this 
man in bis arms, carries liim far jrem danger: whai rhe traveller, thus faved, 
gives to his preferver, is given as an acknowledgment to a benefac- 
tor. So is a preftnt made for accomplilhing fome bulinefs: for inflanoe, 
fome perfon has m hand the marriage of his fon , and any man, coming ot 
Ins on n accord, even though not induced by familiar intimacy, accoraplillies 
the objeft; what that perfon gives tohim, after the attainment of his objciJ, 
in confideration oi the favour received, is an acknowledgment to a benefac- 
tor: and fo, in many other cafes. 

Wiicn apcifon finds not fame chattel required for a particular purpof'i 
and, greatly diflicffed thereat, fa)s, “ whoever fiiows me tins cluticl, 1 

gin 
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give himfo much after a reward has been thus offered, fome perfon coming 
points out the thing; is the reward, then given, an acknowledgment to a 
bcnefador, or not ? The legiflator replies, it is not an acknowledgment to 
a benefaftor, but “ wages” (LU a )• 

ui reitiordifor the recovery of property miffing, is there mentioned generally ; 
if any whofoever a£l with a view to a reward, what is given to him, is 
confidered as his wages t but, where a man a^s fponcaneoully, or from habits 
of intimacy, what is given to him, is an acknowledgment to a benefaflor. 
Yet , even in the cafe of wages, (hould an cxceffive amount be promifed by 
a man in extreme diftrefs, it ihall not be delivered (LII 3). Danger of life is 
mentioned to denote extreme diflrefs ; in fadt, Ihould a man, during a confla- 
gration, or during the lickncfs of his fon, orthelike, promifeall his wealth, or 
one or two laejhas, to the perfon who fhall favc him, that promife is not valid. 
But it is reafonable, that the gift ihouid be great in proportion to the benefit 
conferred; if ten, fifteen, or twenty or the like, be promifed, 

according to the clrcumflances of the cafe, the fame fhould be paid. It mud 
alfo be confidered, that, the refumption of an exceflive gift being Ihoivn 
where it has been promifed but not delivered, the donor has an equal right to 
recover it, even though it have been adually delivered, 

Ij an umpire determine a coniroverfy between litigant parties according 
to law, and the party, w ho gains, or who lefts, the caufe, give him any gra- 
tuity, it is an acknowledgment toabenefadlor: the gainingof thccauft isan 
advantage to the one; and the folution of doubts is a benefit to other party. 
But if the fee have been previoufly promiftd by any perfon, it falls under the 
defeription of wages. Yet, if any litigant party, being diftrelTcd, Ihould in 
any inftance promife, or aflually give, an exceffive fee to an umpire, the 
cxcefs, above the fixth part of the value in difputc, may be refumed ; deduct- 
ing a fixth part of that value from the amount promiftd or paid, he may reco- 
ver the remainder, even through the intervention of the king. This is intimated 
by Ji'mu'ta va'hana, in the Vdya bbdga or treatife on inheritance: and 
Raghunandana, explainingtbctextofCATYA'yANA refpefling wealth 
acquired by fcience, “ what has been received as a gift from a pupil, as a gra- 
tuity for the performance of a faciifice, as a fee for anfwering a queflion in 

cafuifiiy. 


<afuifl/yi or for afccrtaining a doubtful point of law,*’ mentions the Cxth part 
or the like, which is received for well afeertaining the point referred by litigant 
parties, who apply for an explanatiou of the Jaw. 

If there be fcveral arbitrators, they all receive and fiiare one fixth part: 
for that mull be intended; elfe, if there be fix arbitrators, the uhole 
properly would be loft to the oioner^ Since it is mentioned as received 
for well afeertaining the point Ufollows, that, ifthe arbitrator, re- 
ceiving the fee, do not well afeertaintbe doutful he fiiall be amerced 

by iheking j and the fee flull be reftored to the giver. Such is the reafonor 
the law conformable with exprefs ordinance. But it is cuftomary fometimes 
to give a confidcrable reward to a Brdbmana, ading as arbitrator, and 
pfually living on alms, when he refolves a doubt with great labour, or tran- 
feendent knowledge of law; or forlhowing the legal form of penance and 
expiation: fince it is ordained, in the rules of penance, that a prefent lhall 
be made to a venerable perfon ; and in that cafe a gift is ncccflary. 

If any liberal prince or wealthy man, felicitous of gaining his caufe in 
a matter of fmall value, voluntarily give a great fee; the king, informed 
of the circumftances, ftiould not fine the arbitrator. It is wealth acquired 
by fcicnce, and is given for pleafurc; and it may be faid to have been 
propounded by Dacsha, *' to an indigent or unprotefted perfon, or to a 
learned man” (LI). 

The gift of a milch cow and a bull by a perfon applying for infirudlions 
on the forms of penance, is declared necefiary by the text ; ** let thefinner 
proclaim his fin, giving a milch cowand alfo a bull ihatg^ is confider- 
cd as wages. A gratuity, which is paid to a prieft officiating at a facrificc, 
or to a fpiritual preceptor, is alfo confidered as a recompenfe; and whatever 
is given to any Brdhmaria, for the completion of a man’s own bufincfs» 

is granted for religious purpofes. But in regard to holy property, as the 
giver’s right is devefted after confeemtion, it muft then be merely delivered 
10 priefis. This .and other rules may be cfiablifiicd .from a man’s own 
judgment. 


article 
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article hi, 

ON VOID GIVI'S. 

Lirr. 

NA'REDA : — What has been given by men agitated with 
fear, anger, luft, grief, or the pain of an incurable difeafe ; 
or as a bribe, or in jeft, or by miftake, or through any 
fraudulent praflice, muft be confidered as ungiven ; 

2. So muft any thing given by a minor, an idiot, a jlaveor 
other perfon not his own mafter, a difeafed man, one infane 
or intoxicated, or in confideration of work unperformed, 

“ Fear” of him, to \vhom it is given. 

The RefJidcara. 

** A BRIBE ” (utedeba) fliall be fiibfccjuently explained.* In 
by words expreffing donation, but without the intention of giving. “ By 
miftake delivering to one what was to be given to another ; or delivering 
one thinginftead of another which was to be given: fo Chan'de^swara, 
Va^chespati, and BUavadb'va. 

** Through any fraudulent praflicc;** inadvertently and the like: fo 
Va^’chespati, BhavadeVa and the author of the Praedfa. But Chan- 
DE^swARA explains it, propoftng much and giving little. 

“ A MiNORj** one, who, from nonage, is unable to decide what ftiould, 
or fhould not, be done. “An idiot,’* naturally incapable of diftin- 
guilhing right from wrong. So Chandeswara. ** Minor” is explain- 
ed by BhavadeVa and Va'chespati, one, who difcriminates not what 
is, or is not, done. Fool they explain ** idiot.” 

♦ IJX. 
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A PERSON not his own mafter;” a fon, flave, of the like. “ Intoxi- 
cated /* drunk with wine or the like. Outcall baniflied.* 

Chande'swara, Va'chespati, and BhavadeVa. 

“ In confideration of work unperformed;” deluded by the falfe promifeS 
of the receiver: fo Chande'swar a. But BhavadeVa and Vachespa- 
Ti explain it, a gift for a confideration. which is null. 

** A DISEASED man;’* afilided with any malady. “ Agitated by pain,” 
afflided with an incurable difiemper. The Mitdcjhcra, 

The author of the Mitdcjhara and others do not approve the reading, 
which omits ** a difeafed man.** +Thc text is cited, with the other read- 
ing, in the CdmadUnu^ Mitdepard, Vhada-Cbhitdmcnu D'-.iaita-r.irr.apt and 
other works. 

In the and the reft, the reading is apvarjiiam, given (inHcaJ 

of apavarjitaih, by outcafts from their tribe); explained by Hela'yudh^ 
and the author of the Mudejhard, ** what is given by a minor and the relh 
muft be confidcfcd as ungiven.** They fuppofe the validity of a gift made 
by an outcaft; yet both opinions may be licld to coincide: thus, accord- 
ing to HelaVudha and others, it fiiould be faid, that a man baniflicd 
from the family, for the murder of the king, or other heinous crime per- 
petrated by him, has no riglit to give away property belonging to that 
family, 'becaufe he is not his own mailer. The reading, quoted by 

CiiANDE^sWARA.is apavjrjitaibt or hy cutcjjls, which he explains, banilhcd 
from tbeir !nb£ : but Chande'swara and the reft do not controvert the 
validity of a gift, when a baniniedmaii gives what he himfclf has acquired 
•if'ltr his espi.ljic':. 

Mln agitated uitli ftar, .anger, Iiift, grief, or pain, arc five. 

err dillmbcd from their natural ftatc ; as is remarked by Vaciie*' 
PATI-Misa A, Cil ANUb SWARA, V-VciItSPATI fi It ATT a'c K V RV A 

Bjiavadi'va 

t itjvr, .r N* »13 4 ,f*l ‘•i , ^ " It ] i I Ji.--2.UwJ. 
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This is declaied by the fame legiflator« who thus defcribcs a perfoii 
not his own mailer. 


LiV. 

Na'reda. — ^Though generally his own mafter, what a man 
does, while difturbed from his natural ftate of mind, the 
wife have declared not done, becaufe he is not then his 
own mafter* 

Some infer this meaning ** wheie the volition of an owner, difcrimi- 
nating what may, and may not, be done, and guided folely by his own 
will, declares, as is aftually intended by him, his own property devefted, 
and dominion vefted in a perfon capable of receiving, and aSually in- 
tended by the donor, over the thing really intended to be given, that 
volition vefts property m the donee * In cafes of fear and compulfion, 
the man is not guided folely by bis own will, but folely by the will of a- 
nother In the cafe of a man agitated by anger or the like, he is not a 
perfon who difcrimimtes what may, and may not, be done If, terrified 
by another, he give his whole eftate to any perfon for relieving him from 
apprehenfions, his mmd is not m its natural flate . but, after recovering 
tranquillity, if he give any thing m the form of a rccompenfe, the donation. 
IS valid. What is given as a bribe, ormjeft, is a mere delivery, or agifc 
in words only there is no volition veiling property m another As for 
what is given by miflakc, as gold mftcad of filver which Ihould have been 
given, or any thing delivered to a ''Sudra nll*ad of a Brabmana to whom it 
Ihould have been given, the gold and ^z'Sitdra are not the thing and the per-- 
fan really intended, namely filver and a Brabmana Though it be afeer- 
tained, that ten Juvernas fliould be paid, if any how, through inattention or the 
like, fifteen Javemas be delivered, the gift is not valid , for thry are not wJiat 
was really intended to be given or the donation is m this cafe void, becaufe 
the giver did not difcnmmate what fhould, or fhould not, be done Where 
much IS propofed and little given, ( as where a man propofes to give much 
for what may be effedted at little coft, and after the work is accomplifhed, 
pays the fimple due,) there, fince the excefs was only promifed, or d Uvered, 
for the purpofe of deluding, the will to veil property in anstber is wanting, 

and 
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and the gift is therefore void, as in the cafe of a bribe : but with this diftlnc* 
tion, that in the cafe of a bribe the whole gift is utterly null, and here it is 
A’oid in part. 

This will be heji underllood after an explanation cf bribe. According to 
the opinion of Misra fuch a fraudulent pradlice is coraprehended in this 
dsfeription, for cUbala or fraud is iynonymous with upadbi, fince what is de- 
noted by the icord ch*bala^' or deceit as employed by Menu, Vriuas- 
PATi exprelles by the word “ upadbi” (BookI, v. CCXXXVIH) ; and Chax- 
^ie'swar A quotes that and fubfeqcnt texts, premifing thefc words, “ Vr iiias- 
PATi on the fubjedt of legal deceit (ch*bala)t lawful confinement, and violent 
compulfion.’’ Upadbi in general is any improper a£l. Confequcntly in every cafe 
of improper gift, where a donation is fallely promifcd, there is fraudulent prac- 
tice. Chande^swara fubjoins *^and the like wherea man intrufts his o\vii 
property to another for the purpofe of deceiving his creditor or the like, 
faying “ it is given to him,*’ the gift is void ; and this fhould be ineJuJed 
under the term, ** and the like.*’ Other cafes may be determined, in this 
manner, by intelligent confidcration. 

Here the gift is void, becaufe the will of veiling property is wanting: 
and the want of fuch will is inferred from the improbability of fuch agifi be- 
ing intended, from, tbe cbarabler of the perfbn, or from the neceflity which then 
exifted of deceiving him, or from the intention of the parties; this and 
other points Ihould be determined by the wife. It muft however be noticed, 
that, if a man engage'a Brdbmana in mechanical artsor thclikeby propofing 
great wages, it is fit he Ibould receive a large recompenfe; bccaufc he is 
induced by the defirc of wealth to deviate from his regular duty: but he 
lliould not receive cxccflivc wages. Other cafes fliould be determined m 
the f,mc mode. 

The text of Ca t vaVaha (LII 3) mull be brought under this bead ac* 
cording to the opinion of CjiAsi>z's\VASiA : but, AIjsr a and others 
plaining “through any fraudulent pradlicc,'* inadvertently, it may be brought 
under the head of miftakc ; fur there cxifls a miftake of what Ihould not, fot 
what Ihould, be gisen. 

If 
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If the monthly wages of a hired fervant be one mudra or coin ; and he has 
performed work, at one period, for ten months, at another for one month, 
at another again for elerea months; and afterwards, when it is propofed to 
pay the ^yhole wages, fome pcrfon, ikilled in accounts, has noted the ciphers 
on the ground in a vertical line for the purpofe of computing the fum ; but, 
through fome errour in notation, miftaking the cipher of one for ten, computes 
accordingly ; and thinking that thirty one mudrds are payable, fays fo to 
the fervant*s mailer; and the mailer pays that fum to the fervant: after- 
wards ibme other perfon, ikilled in accounts, deteAs the errour ; is not the 
gift cr payment invalid? For it is given through deceit according to the 
opinion of Misra : deceit Cgnifies miileading ; and here he is aflually mif- 
ledby the words of another. But according to Chakde'^swara it muft be 
conjidered as given through a miftake rcfpe&ing what Ihould be given. How 
then can the opinion dated apply in this inftance; for the thing and the 
perfon were really intended; the owner was able to diferiminate what 
Ihould, orfhould not, be done; he was governed by his own will; and he 
willed to transfer the property in thofe thirty one mudras? The anfwer is, 
although the perfon were really intended, the giver was not aware that he 
was a proper donee as faras twenty one or twenty two mdrax only^ and that 
thirty one mudrds ihould not have been given. 

In a iimilar caf^, if the hired fervant refide at a didance, and the mailer 
die after fending thirty one madras by a mellcnger; when the excefs of nine 
mudras above his due becomes known, if the mellenger and fervant both 
wlih to take it, and the king ncglc€t r/tf/w the money ; who fliall obtain 
it? It ihould not be argued that, becaufe the whole monry is delivered to 
the fervant, he is entitled to take it ; but the meffenger can have no preten- 
ilons to ir. The fervant, having no acknowledged property in the furplus, 
cannot take it, fince it is a depoiit for delivery in the hands of an intermediate 
perfon; and, if the meflenger, computing thefum,by miilake caufed theexceS 
to be paid, then it is gained by his a<5l. The/e lawyers anfwer, ic mzybsd^ 

But others hold, that the a£l, reipciSing the nine mudrds 
his due, partakes not of the nature oftbeft; becauie, -■ - 

at the time of the receipt, they are not ftrange property. ^ 
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tnent of ".vages or hire, for U was not regular to give fo much. There- 
fore this is a femblance of gift: and whomfoever that intends, in him it 
property. Afterwards, when it is proved by a plaintiff to be 
only the femblance of a gift, that title is devefted, like the properly in 
Aden goods. This fliould be eAablilhed as fhown by the praflice of the 
beft men. it is not feen among good cuiloms, that the king, on failure of 
heirs, Ihould, after the death of the giver, take property given to an impro- 
per perfon: or that any perfon whofoever may take it, if it beneglecledby the 
king. Seizing it forcibly, he does not obtain what is thus acquired by rob- 
bery. To this opinion the bed authors affent ; and their affent is confid- 
ent with common fenie. If it be afleed, what proof is there of relative pro- 
perty? The anfvver is, that right is ve.ded by inconfideratc volition. 

But that is barred by the ordinance, “ what has been given by miftike, 
** or through any fraudulent prAflice, muff be confidered as ungWen” 
(LIII i). It ihould not be argued, that the ordinance only fhovvs the fub- 
fequent revival of ths donor s title : for it is difficult to eftablifb the fup- 
prcfTion" of relative property intermediately vefted. This is denied; fork 
is, on the other hand, difficult to annex abfence of mlftake, or the like, as a 
requifite condition of veiling property by the will of the donor. 

If the difficulty of proving the revival of the donor’s title, and the fup- 
preffion of relative property, be retorted; the anivver is, in a cafe where 
it is doubted whether there be, orbs not, difficulties arifing from very minute and 
logical diftindlions, (as in the cafe of femblance of property,) the fuppreffic^ ^ 
and revival of the donor’s title fhould be admitted in conformity with rcifon. 
In the cafe of robbery, this difficulty is railed by the fages themfelves : but if 
the law, as propounded by them, inuft in that cafe prevail, even then, fines 
civil ordinances are grounded on reafbning, fach a conAruflion Ihould in this 
cafe be fet forth : and it is indeed proper; for a rule expreffos, that, 
ciplc of law, cflablidicd in one inftance, fhould be extended to other 
cafes, provided tlicre be no impediment.’* The fupprcffion of u. 
perty intermediately vcflcd may be cfUbliOied In tills inftance ; for it woul-^ 
be contrary to rcifon, that a robber fliould have property in what he hst 
feizeJ againfi; the ivill of another, and that a Juna fisu!d have none in 
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has been gu en by the ouner If the mefi* nger knowingly deceive th^ pnrc - 
pal for the purpofe of acquiring the p operty himfelf, it is a theft on his 
part to affirm, that the thing becomes his, would be improper, for, 
if any criminal, liable to be puniffi^d by the king, apply to a pnncipal offi- 
cer of the r aim to fave him from that punfliment, and be told, “ I will 
fi\e thee by giving a hundred n liras to the king s minifter, and that offi- 
cer, taking the monej, fa\e th“ crimn'*!, lodjoncmg the kmg*s minffier by 
verbal perfiiafion wh-n the circum^an^c b“com"s known, the criminal, 
from his want of pow er, cannot cover tli' money , bat the k ng s mmifter, 
(alleging, “ th s w^s given for me, why do yoj t.*ke it? ) m^y reafonably 
CJ»adl It from that officer Hers the rcatbu of the law, as abovcmentioned, is 
pertmert 

Mi NOR (LIII 2) isj /^mcmplojed indednitely, and compreherds a decre- 
pit old man This Chandeswara, Misr\, and others cvprcfsly declare. 

“ Idiot’ IS explained by Chandeswar A, ratar-lly d-ftttute of powe- to 
difcriminate what may, ard mav not, b* done By infc ting “ nsiurally the 
word minor would not by any means be renacred unmeaning Of what ufe 
IS that infcrtion in explaining idt l ? ** Alinor ' fiiould not th*refore be limited 
to age, and “ idiot” ffiould be otherwise e\pUn d According toils etymolo- 
gy from the verb nui, b" ftupid o want fenfc, imd'va fignifi-s ftupid or foohfli , 
and thence may fgmfy unknowing confequently, where a mm givca any 
thing Ignorantly, the gift is void For mftance, a Braomana, fuppofing that 
kine may not be attended by a m-n of th* fac*rdolal clafs b caufe it is the 
duty of a Vai/ya, has given away his cow *0 fouie perfon, aft*n\ards, dif- 
covering that a Brabviana may attend kme, (for no law forbids it,) the do- 
nor fays, gave you the cow through ignorince, therefore reflore her, 
in that Cafe the gift is void, and /£■’ cew mult be reftored 

If It be fiid, the gift is not void , then th peribn, who retains ail that is 
g; Jen by miflake, would be innocent , ffir th*rc is a contrai?' of donation what 
Giffererce is there between a thing given through niflake refp-aing himfelt, 
and through miftake refp iling the As apa)ment of fifteen fu sierras, 

\ here ten fa’isrnas fliould be paid, is void, fo the gUt is utterly null, where the 
whole ought not to have been given Thus fome evcound the law But 

that 



( 304 ) 

that is wrong} for it would fall under the defcrjption of things given inad- 
vertently or by miftakc. In fadt it is not exprcfsly fald by any author, that, 
in fuch a cafe, the gift is void : and wc do not admit the inference i for it is 
irregular to alTert, in a doubtful cafe, that the a£t done is null. 

In the cafe of an erroneous payment of wages, ibe excefs mull necelTarJy 
be refumable ; for, in the payment of wages, abfolutc gift is not contemplated. 
It Ihould not be objected, that, in the cafe fialed^ the donation is void, becaufc 
there is no fuch duty, as is the declared motive of relmquifliment ; namely, not 
to attend kine. Without intending fucb derehdtion, the gift may be valid, 
becaufe there is the intention of making a gift transferring property to an- 
other, and a benefit to him isdefigned: confequently, where a thing is re- 
linquifiied on a miftaken motive for derelidion it may be refumed; where 
it IS given on a miftaken motive for rcUnquiftinen^it cannot be withdrawn ; 
but where it is given on a miftaken motive for donation, it may be retrafted. 
This rule coincides with our opinion. 

Where a king, from the miftaken fuppofition that the partition of a 
kingdom is forbidden, gives his dominions to one fon, it is not fit thatthe gift 
be refumed on proof brought by the other fons, from law or cuftozn, that 
partition of kingdoms is norforUJden; for his motives in making the dqna- 
tlon are to confirm the kingdom to his fon, and avoid partition ; and bis mo- 
tive for avoiding that is the fuppofition, that a kingdom is indivifible : though 
he do miftake, it dees not f olio's} that partition may not be omitted ; for the 
kingdom is thereby perpetuated : to fet afide a gift already made, it muft be 
proved that all liad ownerftiip but in this cf the reft had no prior title to 
claim partition ; the poffejfor hlmfelf may legally o nit it ; and the avoiding 
of it, which is the motive of ibu gift, preftrves the kingdom to the fju s and 
the donat.on is nor void, where the motive is founded in faift. It fiiould 
not be objefted," that by removing the grounds for avoiding partition, 
and by thus ftiowing its legality, the motive of the gift, labicb 'sijs visde to 
avoid it, is rendered null, and the donation is void. Although th- 
thought, that partition has been forbidden, which is the motive for avoidinS 
it, be erroneous, ftill the divifion of certain property dependent on anoth-t 
perfon is not legal \\iihout the will to divide it and the aiflofmaking a difiri- 

butioni 
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butlon ; and the motive of the gift made to avoid partition cannot be evaded. 
Butin the cafe of the femblance of gift, lincc the ait originates in errour, 
that aft of volition IS unheeded : the property of the donee is devcftcd *%.ith- 
out conCderation of peribns. After much difcuflion, the queftion may be de- 
termined by the wife. 

Others interpret “ idiot,** one whofe mind is alienated through the in- 
fluence of witches or the like, or who is deprived of fenfc through the influence 
of a particular aft (namdyforcery). 

“ A PERSON not his own mafter,* a fbn, flavc, or the like : foVA'ciiES- 
pati-Misra, Chande^swara, Bhavadeva and Vacuespati-bhat- 

TA CHA'^RYA. 

Here fome remark, that Misra and the reft have not explained the 
term as denoting one who is not owner, but liave explained it “ fon, flave, 
or the hks,” by which it is denoted, that their meaning is this a gift, 
made by a perfon technically denominated not his own mailer, is void Per- 
fons fo denominated, are defcribed by Na'red a, ascited by Va'chespati 
miA.TTXCHeJ'B.YA (XV). If there be an unfeparated brother, f-niorby 
age and virtue, and occupied in maintaining the whole family, a younger bro- 
ther has no power to give or fell either fhare of the whole jomt-eflate , there- 
fore the giftorlaleis void: butacontraft, made by fuch an elder brother, is 
valid for both fhares. 


LV. 

Vya'sa: — But, at a time of diftrefs, for the fupport of his 
houfehold, and particularly for the performance of religi- 
ous duties, even a fingle coparcener may give, mortgage, 
or fell the immoveable eftate. 

However, the younger brother has power over his own acquired property; 
his want ofpower will hereafter be limited to particular forts of property . and 
here it muft be fo eflabhflied from the reafbn of the law. But, if the brother 
befenior by age alone, his gift of thejoint-eftate isgood for his own lhareonly. 

4 E “ All 
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Alj. fuhjefls are dependent" (XV 2) : land or the like, given by fub- 
jcfls witli the king’s eonfent, is a valid gift; fo, if a corrody be granted by a 
weallby man, the gift of it, with his aflent, is valiJ. 

“ A PUPIL is declared dependent" (XV 2): the pupil is fubjedt to con- 
tradt becaufe the teacher Iharcs the fruit chilis aSiats (Book III, Chaptetl, 
V. XIII and XVII), and what a pupil, who is maintained by his teacher, gives 
to another without the aflent of his inftrudtor is not legal; for he is dependent 
in regard to all adts generally. It is meant.that even a trifling gift is void. 

Women and the reft being dependent in all adlions generally, even 
the gift of female property and the like, without the aflent of the hufband 
or mafter, is not valid. 


LVI. 

Menu : — Three perfons, a wife, a fon, and a flave, are de- 
clared by law to have in general no wealth exclufively their 
own ; the wealth, which they may earn, is regxdarh acquired 
for the man, :o \vhom they belong.*** 

Persons not their own mailers arc fons. Haves, and the like: this fup- 
poles property belonging Co the fon, Have, and the reft ; for the gift of 
that, which belongs to the father or mafter, is void, becaufe it is made ^vith- 
out ownerftiip (Chapter II, v. XXVII). 

Again j by declaring the dominion of women over female property it is 
Ihown that x\iz^^Xyinadeby tbebujkand^ is void; and thcalienation^t/Ar/'r^- 
is void becaufe the wife has a title to thchufband’s cftatc(Book V, 

V. CCCCXV); and the fon has ownerftiip m the paternal eftatc during the 

life of the father (XXXI) ; but this (LVI) muft be underftooJ of property 

acquired by the wife, fon, or Have. “ A houfeholdcr is not independent 

6:c.” (XV 3); the father has not power to give oralicne, for civil 
pofes, gems, pearls, land or llie like, which have defeended from ancef- 
tors, nor immoveable property, even though acquired by himfcif (XIV). 


• fee Bo.k 111. CUfUr 1, t, LII. 
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Thus they interpret the law: but that is not fatisfadtory , for it has bcert 
already anfwered. The gift even of the immoveable patrimony, for reli- 
gious purpofes, IS valid without the aflent of Ions and the reft, for excellent 
ufage has legalized fucb donatiors^zrA. no particular ordinance is found on this 
point neither Vijnyane'swara, nor any other author, exprefsiy declares, 
that property inherited from the paternal grandfather, and given by the fa- 
ther without the aftent of the fons, is a void gift. Thus in explaining the 
text, “ the father and fons have equal dominion (XXXI), Vijny- 

A NE s-v/AR V fays, the fon may oppofe a father attempting to give away pro- 
perty inherited from the paternal grandfather Therefore perfons not their 
own mailers, as a fon,flaveor the like, axe mentioned, becaufe they are near- 
ly connected with the o vner , It might £1/1 /i 6 7 / ^ be doubted whether 
their gifts be valid there can, be no queftion, whe^h^r a gift made by a 
flranger be good in law , therefore it has not been noticed, 

“ One mfane’ is not n his riatural ftitc A gift, tiade by an outcaft, 
IS void, becaufe property is forfeited by degradation In confideration 
of work unperformed ’ what a man gives, deceived by the promife of the 
donee, “ I will execute this bufinefs for thee, give me a reward,” is not 
a valid gift, if the work be unperformed and tins relates to the payment 
of wages. So, m regard to a gift m expeflation of a grateful return. 

If fome perfon, having no iITue, tell any man related, or not related, to 
him, “ I give thee all my property, and thou {halt perform the laft duties 
“ for me , * but the land or the like be afterwards occupied by the donor , 
•what is the rule in regard to the validity of the gift Without occupancy 
the -donation cannot be valid but if the donee reply, “ I give this to preferve 
" the aged giver from poverty not, “ I relmquifh this , then the gift 
15 valid on proof of occupancy The donation is null, if the confideration be 
void , the ground for invalidating the gift is the failure of any part of the 
declared purpofe. 

Here an obfervation fhould be made. If it be alkcd, what is the rule, in 
the cafe where fome confiderations, fuch as maintenance for life, and fo forth, 
arc performed j and fome confiderations, fuch as the funeral ntcs, are not per- 
formed 2 



formed ? the anfivcr the gift is void, bccaufc the donee's agreement is brok- 
•cn by not performing the whole contrafl:, and becaufc iliere is a failure in 
feme part of the declared purpofes. 

In the Mit'acOmra the diflindion is declared between a difeafed man and 
one agitated by the pain of a difeafe: *» adifeafed roan/* afflifled with any 
difeafc; “ agitated by pain/* affliftcd with an incurable difeafe. If it be 
leprofy or the like, the man afflifted with that diftempcr has not o^vne^^hip in 
the cHate ; but, if the giver have ownerfliip, it is not confident with reafon, 
that the payment of wages or the like fhould be void. Nor is it proper to lay, 
that this prohibition regards only what is given from friendibip; for there 
js no fuch limitation of the law. This and other points fliould be confidered. 

But others explain '' agitated by pain/* affliifled with a diftempcr, which 
deftroys fenfe, as a complicated marafoius, or tiie like ; and a difeafed 
man,'' one whofe fenfe has been deftroyed, without fuch a difteinper, and 
without intoxication, but by fwallowing pernicious drugs or the like. 

Bhavade'va, Chandl'swara, and Va'chespati, remark, that a 
gift, made for religous purpofes even by a difeafed man, is valid (HI). This 
fliould be admitted, andismeant by Ji'muta va'hana, Raghunanda- 
NA, and others : but there is no queftion on the validity of gifts for reli- 
gious purpofes, fince N a r e d a limits the rules to civil donation (H 2) » and 
this text (III) is quoted by Misra under the title of loans and payment, 
and is explained by us in the firft book, as applicable to the fubjeft of the 
payment of debts. 

In faift, as rich and eafy fignifies poReffing wealth and tranqmUityi fo 
thetcxtmuftbc acknowledged to fignify, that gifts, made by perta in 
the circumftanccs deferibed, (agitated by fear &c.) arc voU. A gift, 
made by one influenced by avarice, is valid, if the profit be obtained ; elfe. 
it is void. But a donation, made without ownc/iltip, is .iliv-tys null. G'ft 
or delivery of ihiitgs is for plettfure, for purchafe, as a nuptial f-'. 

as a grateful return, as a prefent to a worthy man, from natural aireflia”. 
or from friendibip, arc valid and irreuocnHe. Hence, what is given f“t ^ 

dtclateJ 
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dcciarcd religious purpofe, even in ficknefs, is not invalid ; forCaANDES- 
VVAEA holds, that a prefent to a worthy man is a gift for a religious pur- 
pofe ; and it is excluded from void donations. Even a minor makes prefcnts 
on the eleventh day after his father’s death ; though given by a minor, they 
are /egal gifts : his feme being unripe, the donation may be made by inllruc. 
tions from others, as he is taught to play at ball or the like. A gift may be 
made even by a perfon who is not his own mailer; thus any man, havino- 
authority over him, may caufe him to give the thing, for a neceflaiy pur- 
pofe. So, In other cafes : but a payment of wages or the like, by a roan 
agitated by anger or the like, is valid, provided his mind be tranquil during 
that aft and at that time : othervvife it is not ; for contradls arc univerfally 
forbidden during a Hate of infanily or the like ^LIV). 

LVII. 

Menu : — A contract made by a perfon intoxicated or in- 
fane, or grievoufly difordered, or wholly dependent, by an 
infant or a decrepit old man, or in the name of another by a 
perfon without authority, is utterly null. 

LVIII. 

YA'jNYAWALCyA: — A CONTRACT made by a perfon intoxi- 
cated or infane, or grievoufly difordered, or difabled, by 
an infant or a man agitated by fear or the like, or in 
the name oj another by a perfon without authority, is utter- 
ly null. 

Since there are no other texts of Menu and Ya’jnyavvalcya, explain- 
ing illegal donation, the enumeration of void gifts mull be taken from thcle. 
Singly, the gift of wages by a roan polTeffing his fenfes is valid; joined with 
roadnefs or the like, the intentional payment of wages during a lucid in- 
terval mqy alfi te valid; but fingly, a gift by a man affcaed by infanity or 
the like is void. Such is the meaning. 

Ie the validity of gifts made in confideration of duty, notwithllanding 
ficknefs, be intended by authors; then a fimilar donation, by an infane per- 
4 F ‘o". 



w?f'ver t))c gift JsvoJJ, b^rMJJ^c^be£}£Jnec’ 5 agr^e/ 7 Je^^^«bfo)c- 
cn by not performing the whole contnfl, ind becaufc there js a failure in 
fome part of ilie declared purpofes. 

In the MitacOjctra the diflmdlion is declared betueen a difcafed man and 
one agitated by g/'a di/eale “adrfeafed man,” affli£led with any 

difeafe , agitated by pain,** afflifled with an incurable difeafe If it be 
leproly or the like, (he man affiifled with that didemperlns not ownerfliipxn 
the eftate , but, if the giver have owncrfiiip, it is not confident with reafon, 
that the payment of wages or the like fhould be void Nor is it proper to fay, 
that this prohibition regards only tt hat IS given from friendfhip, for there 
IS no fuch hmitation of the law. rhis and other points fiiould be confidered 

But others explain ** agitated by pain/* afflidled with a diftemper, which 
deftroys fenfe, as a complicated marafmus, or the like , and a difeafed 
man/' one whofe fenfe has been deftroyed, without fuch a diftsmpcr, and 
without intoxication, but by fwallowing pernicious drugs or the like. 

Bhavadeva, Chandeswara, and Vachespati, remark, that a 
gift, made for rcligous purpofes even by a difeafed man, is valid (III) This 
fliouM be admitted, and is meant by Jimuta va^hana, Raghunanda- 
NA, and others but there is no quefiion on the validity of gifts for reli- 
gious purpofes, fince N a r e D a (units the rules to civd donation (If 2) > atid 
this text (HI) lb quoted byMisRA under the title of loans and payment, 
and 18 explained by us in the firfl book, as applicable to the fubjedt of the 
payment of debts 

In fadt, as rich and cafy figmfics poflefiing wealth and tranquillity, fo 
the text muft be acknowledged to figmfy. that gifts, made by perfons m 
the circumflanccs defenbed, (agitated by fear &,c ) arc voiil. A 
imdc b\ one influenced b) avarice, is valid, if the profit be obtained , elfc, 

It IS void. Blit a donation, made without ovvnclfiiip, iv a!vvi/s null. 
er ddivir^ oj things as wages, for picafurc, for purcliafc, as a iiiipiw' ft'' 
as a grateful relitrii, as a prefent (o a worthy man, from natural alTcA""’ 
or Irom friciidlhip, an. \diii and irrcvoeaHe Ilencc, wlnt is given f" ^ 
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declared religious purpofe, even in ricknefs, is not invalid ; for Chance 3- 
WARA holds, that a prefent to a worthy man is a gift for a religious pur- 
pofe ; and it is excluded from void donations. Even a minor makes prcfents 
on the eleventh day after his father'a death ; though given by a minor, they 
are legal gifts : his feme being unripe, the donation may be made by inllruc- 
tions from others, as he is taught to play at ball or the like. A gift may be 
made even by a perfon who is not his own mailer; thus any man, having 
authority over him, may caufe him to give the thing, for a necelTary pur- 
pofe. So, m other cafes: but a payment of wages or the like, by a roan 
agitated by anger or the like, is valid, provided his mind be tranquil during 
that adl and at that time: otberwife it is not; for conttaAs are univerfally 
forbidden during a ftate of infinity or the like (HV). 

LVII. 

Menu ; — A contract made by a perfon intoxicated or in- 
fane, or grievouQy difordered, or wholly dependent, by an 
infant or a decrepit old man, or in ths name of another by a 
perfon without authority, is utterly null. 

LVIII. 

Ya'jnyawalcya: — A contract made by a perfon intoxi- 
cated or infane, or grievoufly difordered, or difabled, by 
an infant or a man agitated by fear or the like, or in 
the name of another by a perfon ivithout authority, is utter- 
ly null. 

Si xcE there are no other texts of Menu andYA jnyavvalcya, explain- 
ing illegal donation, the enumeration of void gifts mult be taken from thefe. 
Singly, the gift of wages by a man poffeffmg his fenfes is valid; joined with 
roadnefs or the like, the intentional payment of wages during a lucid in- 
terval wny alfo be valid; but fingly, a gift by a man affedled by infanity or 
the like is void. Such is the meaning. 

If the validity of gifts made in confideratioa of duty, notwithftanding 
licknefs, be intended by authors; then a ftmilar donation, by an infane per- 
4 F 
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fon, may be valid, from pahty of rcafoning in the want of pofiuvc texts 
This and other points Ihould be determined 

Misra obferves, that gifts from an impulfe of luft or anger have been 
explained in the cafe of loan and piyment, and after premifing the words *in 
fadt,' he inferts the text of Ca^tyaVana (Book I, v CCIV). 

What is the rule in regard to things given by an indolent man or the 
like, or by a weak man and fo forth , for both are omitted? If extorted by- 
fear or the like, the gift is void , if that do not attend the donation, it is lahd 
In fadl a gift, attended with any defedt, is void but a donation, fpnnging 
from a fuffictent motive, is valid* 

An obfervation fhould be here made* Jf jt be afked whether a commo- 
dity fold, and a loan advanced, be ftated m the number of irrevocable gifts, 
or in tlie number of void donations, and what is the rule rcfpcdlmg them,/f^ 
anjjier w, the one might be comprehended under the term ihicb Las btcne\* 
^/tfZiWthepiiccofa commodity tt n ay mean a commodity rcccnable 

for a price, and the intereft of a loan may be deemed a prefent given as an 
acknowledgment to abenefadfor, but regulated by the law* Or what is de- 
clared by ordinances concerning loan and payment, may be added to the 
number of irrevocable gifts, under the remark of Cn mide swar i “ it is not 
implied that one text curtails another 

Ca^t\ aVan a explains uteoeba or bribe, 

LIX 

Ca'tyayana: — W iiATnvrR is received foi aivinii iiifonna- 
mation of a thief oi a robber, of a man \ lolating the rubs 
ofbisclafs, or of an adulterer, for piodiicmg a man of 
depraved manners rtady to comnit ilttfls oi ol/ia crimis, or 
for procuring a man to give falfe tcftimoin, 

3. Tliat IS all denomnnted vUocbi oi giicn on an 
anfiJeratton : the givtr fiiall not be fined, but an arbitra- 
tor 



( 3 ” ) 

tor or intermediate perfon, receiving a bribe, fliall be held 
guilty. 

' When theft and violence are both committed, the offender is **a thief and 
robber.” “A man violating the rules of his clafsi” an outcaft : Chandes- 
WARA explains the terms fimilaily. What is promifed to the perfon who 
produces a thief, a robber, an outcaft, an adulterer, or a man of depraved, 
manners, or to a perfon who fuboms falfe teftimony, is called utcocba% 
the fame anthartty exprefsly declares, that, if promifed, it ftiall not be deliver- 
ed i if given, it fttall be refumed, 

LX, 

Ca'tya'yana: — If a bribe be promifed for any purpole, it 
fhall by no means be given, although the confideration be 
performed 5 

2, But if it had at firft been aftually given, it fhall be re^ 
ftored by forcible means ; and a fine of eleven times as 
much is ordained by the fon of Ga*rga and by the fon of 
Menu.* 

A BRIBE promifed, as the rccompenfe of an evil aft, Diall not be given, 
though the confidcration be performed. 

XJtcCcbat or utc6cb^,\^ of both genders, as Ihown 
in two different texts. 

Ip it had been firft received, and the information afterwards given, it 
muft be reftored. In this explanation, Misra, Chandeswara, and the 
red, concur. If he refufe to reftorc it, he fhall be compelled by forcible 
means ; and a fine fhall in this cafe be impofed ; and that penalty is fixed at 
eleven times as much as was promifed. So Chande^swara. 

Whom does the fine concern ? The receiver of the bribe. That the giv- 
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er (the person who obtains fccret information by the difburfement ofmonej') 
fhouM be fined, he denies in the former text, “ the giver fiiall not be fined.” 
But if an arbitrator or intermediate per/on (for the 'w:rd has both fenfes ) receive 
a bribe, he fhall be puniflied. Herein the Cbintameni concurs. In 

fad» if one be concealed, and another fearch for him, the intermediate per- 
fon, deluded by a bribe and producing him, (hall be held guilty. Ch\m* 
de'swara explains it, “ the intermediate perfon, and he, who caufes the 
“ bribe to be given, fliall not be puniihed; but the receiver fiiall be fined 
“ eleven times as much.” His meaning is, that the giver, orperfon who 
caufes the bribe to be given, and the intermediate perfon employed, fliall 
not be fined. 

According tothe VivadaCbintament, privative a is inferted; afat)it, 
falfe {ejiimony. But fome read faiya, or true tejimmy^ Truth mull nccefla- 
rily be fpoken even without wages : but if a man, receiving hire, or the pro- 
mife of It, give true teftimony, it is proper he fhould refiorc the money, 
bccaufe it has been received for a bufinefs, in which wages are improper. 
But he, who from avarice confents to ad dilhonefily m giving falfe teili- 
mony, Ihould not be compelled to reftore what he receives, becaufe it is the 
price for which he fells his honcfly. Thus they interpret the text. But the 
reading of the Vndda Cbintameni tends to maintain honefty : thus, if die 
pradlicc fuggcilcd by fucli an ordinance be duly enforced, none would re- 
ceive a bribe to procure falfe icftimony ; provided the promoter of a falfe fuii 
conceal it not. 

Others fay, what is given for a falfe accufation of theft, or for the dif- 
covery of depraved manners, or to procure filfc teftimonv, may be refunied/ 
and if promifed, it fliould not be delivered. On the qucflion whether the 
giver (hall, or (hall not, be fined, (for he might be amerced, fincc he cottmiiti 
an offence,) the text declares, he (ball not be fined." Since afilfe ^ccufa- 
lion is infamous, there miglitbc Tome amercement irnpofcd on the fuborner as 
guilty of an offence; but ihclawhasc\cufcd the fine. Tiic intermediate per* 
fon, between the accufed and ihc fuborner, preferring the accufation from » 
motivcof avarice, (hall befined: ox aeardin^^toauziLer ctnflnsiiisn^ lie (Iiallnot 
bcamciccd; that ir, he (lull nos be fined man cquil jmcrccmc/ir; hM he (had 



pay a quarter lefs than the amercement mentioned in another place ; for he 
is guilty of an offence. The grounds, on which the bribe is reftored. are, 
that the gift is made for the purpofe of deluding ; what is the rule, if it be 
given in earned ? It fhall not be reftored, for it is given by an owner, w ho 
is his own mailer. But vvhatis given or promifed for the purpo/e ofdelud- 
ing.is not good in law. “Ifa bribe be promifed for any purpofe &c.’* (LX)j 
this means what any perfon, folely coniiderlng the accomphihment of his 
purpofe, promifes for the fake of delufion : and this fliould be underllood 
of bufinefs, for which wages arc not proper. 

LXI. 

Catya^yana; — What has been given by men under the 
impulfe of luff, or anger, or by fuch as are not their own. 
mafters, or by one difeafed, or deprived of virility, or ine- 
briated, or of unfound mind, or through miflake, or in 
jeft, may be taken back. 

“ One difeafed;” affedled with difeale and the like, orimpeiledby 
hunger and fo forth. A gift made by one deprived of virility is void, for he 
has not power over the family-cffate: but, if he give away what he himfelf ’ 
acquired, the gift is val.d. It is not that one deprived of virility, 

buying a commodity, fliould not pay the price; hut, in regard /a what is 
given through friendihip, it is confiftent with rcafon. 

“ Of unfound mind naturally incapable of dillinguiftiing right from 
wrong; or whofc mind is alienated in conlequcnce of diieafe, or oF magical 
arts; or who is deluded by a proraile in this form “ I wxil perform this 
work for thee.’* 

By faying, “ it may be taken back,” the gift is declared void. Donations 
made under the influence of grief or the like, or by a minor, muff be under- 
flood from the concurrent import of this text with that of Na^reda (LIII). 

LXII. 

Vk I HASP ATI : — ^What is given by a perfon in wrath or ex- 
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ujfive joy, or through inadveitence, or during difeafe, mi- 
nority or madnefs, or under the impulfe of terrour, or by 
one intoxicated or extremely old, or by an outcaft or an 
idiot,' or by a man afflifted with grief or with pain, 

2. Or what is given in fport; all this is declared ungiven, 
or void. 

3. If any thing be given for a confideration unperformed, 
or to a bad man miftaken for a good one, or for any ille- 
gal aft, the owner may take it back, 

A GIFT made through inadvertency caufed by joy is not void; but what 
is given without difcrlmination, the mind being difturbed by exccffive joyj is 
Invalid: oritmay be underflood of what is given through joy originatbg in lull. 
Inadvertency or miftake have been already explained* ‘‘Extremely old;" 
one whofc organs of fenfe are impaired: fo Misra. “ Outcaft;** baniflied 
for his crimes : the term Is fo explained in the Retnacara. An idiot;** the 
term is interchangeable with mlid^ba already explained, “ Given in fport ** of 
in play : fo the Retnacara. The word is fynonymous with that, which 
has been already explained “ given in jeft.’* 

«‘ Given for a confideration ;’* in cxpcdlation that the donee will per- 
form fomc work : U the confideration be not performed, the gift is void. “ To 
a bad man” (or to any unworthy man) ; as the gift of gold to a man of 
the fervile clafs j or a prefent to a vicious prieft, where the declared intention was 
to give it to a virtuous prieft : for the text cvprcfTcs* “miftaken for a good 
one.** However, what is given to an unworthy man, but without difiin- 
guiOimg whether it be intended fora worthy perfou or nof, is valid; 
declared that every donation produces fruit; and none is declared univcrfiHy 
unworthy of gifts. 


LXIII. 

Menu: — A gift to one not a Brdhmana produces fruit of a 
middle llandard; to one, who calls himfclf a Brdhvunat 

double; 
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double ; to a well-read Brdhmana, a hundred thoulahti 
fold ; to one, vv^ho has read all the V^cdcis^ infinite. 

LXIV. 

Uncertain : — Gifts are ever deemed virtuous, even though 
prefented to a Saiapdca or the like; but elpecially, if giv- 
en at a proper time and place, in proper form, and to a 
worthy man. 

These texts cannot be faid to relate to the gift of food ; for there is no 
fuch limitation. The expreiGon, “ ftone tranfports not ftone over the deep,” 
is intended as praifc of men who dcfsivc gifts. 

** To 2 perfon who calls hlm/elf a Brabmana i* who fays, “ I am a Brab- 
manat* but in faSi belongs not to the (acerdotal clafs : and he muft neither 
be vicious, nor degraded. ** Ever,” at all times and in all countries, ** gifts 
arc virtuous,” or productive, even though, prefented to a (a mixed 

cUfs equal in degree to the Chdnl!ala,J that is, prefented to any perfon : but ef- 
pecially, if given at a proper place,” in a country frequented by the 
black antelope, or on the banks of the Ganges or the like; ** at a proper 
time,” during an cclipfe of the fun or moon; “ in pioper form/* look- 
ing ViWL^d.% ea.0:, ddweciagct^> tUxy and. vvatac> and (a focth.^ •* ta 
a worthy man/* to one who has read all the Vedas ‘ fuch gifts “ efpecially** 
produce fruit; they produce the greateft reward. 

'* For any illegal aCl/’ from this expofiiion of Chande sw ara compared 
with the glofs of Cullo'cabhatta on the text of Menu (XLVIH), if 
the man, afldng a gift for fome religious aft, do not perform it, the 
owner may refume a gift thus applied to a purpofe different from a religious 
one.” his meaning he thus ftated, « for an aft not religious for he ad- 
mits fuch an explanation of the tcxtfbrmerly quoted from Go TAM A. Con- 
fequently.ifamanafkand receive a gift for a religious adl, or for confump- 
tion, and give it to a harlot, the donation is void. 

What is given for a falfe accufatioa of adultery, is a void gift : what 

Nareda 



Na'reda and Ca'tyaVana call a bribe or utc6cha, is explained, according 
to the texts of other fages, given for an illegal afl But this appears wrong, 
for that cannot be ellabhlhed in a text of Na red a to the fame purport. 

LXV. 

Na'iieda: — But what fliall be given ignorantly to a bad 
man called a good one, or for an illegal aft, mull be con- 
fidered as ungiven. 

From the term “ignorantly,’ and from the word “but, it appears, 
that this text does not fet forth the invalidity of a gift delivered as a bribe 
for an accufation of adultery and there is no difficulty in faying, that the 
text of Vr iHASPATi relates to the fame fubjeS. 

If that, for which the gift is made, be not p-’r/urmcb, the giver may re- 
fume It fo the Vtvada Chmtamem Confequently, if a man, faying. “ I will 
give it to dancers, ' do not fo appropriate the gift, it may be refumed But, 
the matter being trifling, a generous giver will not refume it fuch is the 
cuftom. 

All thefe opinions thould be admitted but it mull be confidered, that, 
fince the text laft cited exprelfes “ what is given to a bad man called a good 
one, ’ It would be elegant m the former text to limit “ millake” to the thing to 
be given , elfe there is a vain repetition. 

LXVI. 

Go TAMA : — The words of a man influenced by wrath, ex- 
ceffive joy, terrour, ficknefs, or avarice, or of a minor, of 
a decrepit old man, of an idiot, or of one intoxicated or 
mad, are vain. 


LXVII. 

Nareda" — He, who foolilhly receives what is deemii un- 
given, and he, tvho gives what may not be legally aliened, 
fhould be punilhcd by a king, who knovvs the law, 

Void 


( 31 ? ) 


Void gifts of fixteen forms, as mentioned by Naked a , and unalienable 
property, of eight forts, as declared by the fame. 


The Retnacara, 


The cafes, mentioned by other fages, (hould alfo bs admitted and what 
IS extorted by force is likewife confidered as ungiven (Chapter II, v. X) , and 
that IS comprehended, m the text of Naked a, under gifts through fear. 


A FI VE IS ordained for him \/ho gives what may not legally be aliened, 
not for the receiver therefore it is not inferred, that it Ihould be reftored. 
It follows that a gift of what regularly Ihould not be aliened, is neverthelels 
valid If any one give away jomt-property, another owner comes and fays, 
** what power had he to give the whole ^ ReAore therefore my fliare He 
cannot fay, reftore the whole eftate Such is the ufige feen m practice 
but cuftom IS derived from the ancients 'uh'were verfed in the law It can- 
not therefore be forcibly abrogated but in fome inilances cuHom has b.en 
partly changed by felf-authorized moderns, who pretend to wifdom and negleft 
the law. To reconcile it, refpedt (hould be Ihown to the rules of junfpra- 
dcncc, obferving alfo time and place. 

Lxvni. 

Menu Let him fully confider the nature of truth, the 
ftate of the cafe, and his own perfon , and, next, the wit- 
nefles, the place, the mode, and the time, firmly adhering 
to all the rules of practice. 

Let the king, infp dling judicial proceedings, detedl fraud, and view the 
truth , let him confider “ the cafe, * or what belongs to it (for the term may 
be taken as a derivative bearing this fenfs) , that is, the forenfick pradlice 
rsrpe€tuig fuch things, whether cattle, gold, or the like lei b nt aostd tri- 
fling errours, left he be derided for his want of fagacity , and let him con- 
fid r his own perfon, renmhertng that by juft decifions he will partake of 
celeftal bhfs, and fo forth Lthim coalider the witnefles, whether the/ be 
obfervant of truth or not let him confider the place and time, whether they 
4H be 
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bcTuitable, and the form, whether the pomt coiUcfted hem its nature proba- 
ble or jmprobibic, and io forth. 

CULJ U CABHATT4 

Otiilus thus explain the text > let Dim confidcr the truth, “this in-n 
Ipeiks truth , that man Ipcaks ccccitfully let him decide the n alter, dc- 
tedling fiaud and fo forth The fame is intended by Cullu c adiiatt v 
Let him conlider t w. uealth 0/ tbt. party , lus alTuts for tbi paym^ t of z. fine 
conlequently tlie 1 ic-ning is, tliat an apierccne it fljould be nnpofed according 
to the ability ofm^ct Let him confidcr “ his o\%u perfon, Isthimre- 
fledt, “ who am I ^ I, a no am appointed b\ the fjpreme ruler to difcnmmate 
juftice and injull ce, have no other friend, ncith-r the aceufed, nor ihcaccufcr, 
IS a Jnendio be treated with partulii). * This is alfo intimated by Cullu cx- 
BHATT\. Let htm conjider tb: w tnejf s , let him confront and examine then 
to afccrtain whether they fpeak from contrivance or relate the fadt. Let him 
decide the matter by incidentally invefiigating the place and time, and fo 
forth in what place, aadia what occupation, to loproacH tha wi'e of An- 
other IS a high offence , let him mveftigatc all that, to impofe the fevereftfine 
for an offence committed m that place and in that occupaaon. Again , fince cn- 
mmals, defcrvmg capital punifliinent, arc numerous m tim s abounding "ith 
iniquity, the depopulation of the realm might be ap^reh'*nded , in that 
c^fe, inftead of capital punifiiment, let Jiini co jfi'eate the whole eilAte f the 
efft ider, command ignoninious tonfure, and inflidt other punifhments, accord- 
ing to the nature of the offences, 1 icluding theft Let him confider “ the 
forn, or nature of the adls even if the adt be pioved to have been djue vi 
jsfe or the like, he muft infoedl the judicial orocpfd ^ 


LPhD or BOOI^ II. 
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BOOK in. 


ON THE NONPERFORMANCE OF AGREE- 
MENTS, &c. 

CHAPTER I 

ON THE NONPAYMENT OF WAGES OR HIRE. 

SECTION!. 

ON SERF^NTS ^ND 07HERS BOUND TO OBEDIENCE. 


I. 

V R'IHASPATI: — Unalienable property and other titles 
of gift have been fully declared ; the rules for fervants 
are now delivered : and firft is propounded the title of 
promifed obedience ; 

2. Next nonpayment of or hire ; and laftly difputes 

between matter and herdttnan in iiietr order. This is the 
triple diftinfiion of fervants. 

Tn IS fopick otperjoni pronJifiog obedience, and of foch as are difobedient, 
is a tide of law. The Ciiatamm. 

Uhaliena* 
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Unalienable property and Q\\\txtiilesofgift (what may, or may not, b: 
given, and what is, or is not, a valid gift) have been fully declared; next 
in order the law refpefting fervants is delivered. What relates to him, 
who promifes obedience but yields it not, is a title of law, as difobediencs 
and fo forth : that is firfl propounded j the cafes are decided with penalties* 
as fpecified in their proper place. “Next, nonpayment of wages;” or 
withholding the hire of labour: afterwards the difputes between mailer and 
herdfman are declared in order : this diftin^ton of dependent bound to obe- 
dience, of hireling receiving wages, of fervant (fuch as herdfman) differendy 
maintained, forms the triple dillim^ion of fervants. Suchisthefenfe^/fr 
text; confequently, the rules refpefting them, together with thecontells 
between mailer and herdfman, forma fingle title of law, according to 
Vr ihaspati. 

But other lawyers, finding in the a different reading of the text 

of Vr'ihaspati, {Aiuir^ffidbbyupitya, inflead of ''Suirujhdm ahhyupeitya) 
fay, that the title of judicial procedure is named AiuSrhJhdbhyupltya,^ 
compound in which the lalt word is the fubjcfl, “ difobedience of him 
whohas proraifcdci^irtf//r^;** for it is limilar to the compound 
king of teeth by the rule of CramadiVwara^cha'rya ; ” in fomc 
other inflances alfo the fubje^ is placed lafi:,” Na'reda likewife foir- 
nomirales ihts title of la^s). 


II. 

Na'reda: — When a man yields not the obedience he has 
promifed, it is called a breach of promifed obedience, 
which is a title of law. 

Literally t that man, who, promifing obedience, yields it not, is named 
by the forcnfick term of “ not obedient as promifed;’* or his breach 

of duty is a title of judicial procedure, called f AsuirhJlJbbyupetya) 
obedience of him who has promifed obfervance : conrequcntly, the appof^" 
tion gives this fenfct “ his title oflaw is,** inllcad of “ it is a title of law. 
They thus explain the lall verfe (Is); "the diftindt rules rcfpccling f^t' 
vants, (under the heads of breach of promifed obedience, nonpayment of 
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wages or hire, and difputes between mafter and herdfraan.j form the tri- 
ple diftinSion of Jaws refpediing fervants and wages.” 

The title of law refpedling him, who, promifing obedience (or com- 
pliance with commands), afterwards yields it not, is called {abbyupetya- 
5U$ruJkaJ promife and difobedience* The Mitacjbara, 

In fadl, the ^»ords do not form a compound : confequently the fenfe of 
Vr Thaspati's text is, the proraife and difobedience are firft propound- 
ed , and thereon refts a doubjeytf^/e^o/conteft.” He mentions it, “wa- 
ges &c. nonpayment of wages, and difputes between raafter and fer- 
vant, are delivered in their order: “this, which will be mentioned, is the 
triple diftmdtion of fervants j** namely labourer, 0ave, and herdfman. 
The fenfe of Na red a’s text is the fame : neither is there any netdiefs repe- 
tinon j for in the Hrft hemiftich the title of law is not named. Nor is there 
any thing fuperfluous in it; for it is ftated byway of example: the 
firft hemiftich defenbes the perfon implied by the name afligned in the 
fecond ; and it ts intended toexclude accidental difobedience. The text 
fhould be thus interpreted. 


XU. 

Na'reda deferibes fervants: — P ersons bound to obedience 
are in law declared by the learned to be of five kinds ; 
four are fervants or labourers, the reft, namely the Haves, 
are of fifteen forts. 

But in the MitacJharaxXx^ read; ** among thofc, the flaves are fifteen. * 
The {ente is, perlbns bound to obedience are fervants of five kinds ; fijur are 
labourers ; th= other, called flare, is of thrice five, or fifteen, /rr/j-. Vrj- 
HYA ne'swae A, Va'chespati Misea, and others fo explain the lexl. 

IV. 

Vr’Jhaspati ; — They are declared to be of many forts, accord- 


ing 


* TfjSam icftead of 

4i 
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ing to clafs and work ; and four fold for fcience, for hu- 
man knowledge, for love, or for pay, 

2. Of thefe again, each is diftinguiflied according to the 
difference of work. 

They (fervants) arc declared to be of manyforts. How ? According to clafs 
and work ; according to the diliindtion of tribes and of labour. He mentions 
the dilHniflions of work ; ** fcience &c.'" ** Science knowledge of the 
Vedas 2x\A x\iz like. “‘Human knowledge}** fliiU in arts and the like, 
explained in the didlionary of Ambra, arts and ordinances, or human fcience:, 
“ Love }*' becoming a feraant through the influence of love. “ Pay,” //V/- 
ralfy wealth 5 that is, money or goods. According to the diftinftion of labour 
for thefe caufes, fervants are difcriminatcd j thefe four kinds are again 
diftinguiflied according to the difterence of work : ah this wih be explained. 


V. 

Na'reda: — A PUPIL, an apprentice, a hired fervant, and 
fourthly a coramitlioned fervant, perform work ; Haves 
are thofe born oj a jemde Jlave in the houfe, or the like. 


“ A pupil" is one who feeks tbe acquijltian of fcience; an apprenlk^ 
feeks the acqmfthn of fkill in arts; a hireling and a commiffioacd fer- 
vant both feek pay. A fervant “ for love" 15 a flavc of a particular defcrip- 
tion ; the other flaves arc limilar to fervants for pay. Thus the fenfe is tl>= 
fame as in rie trjc/ c/'Vr'haspati. 

VI. 

Na'reda : * — The wife have declared their general depen- 
dence. 


Here fome explain dependence, or not being their own mailers, as denoting 
that they arc incapable of acquringwcalth for themfclvcs. But others hold theu 

- Not niaitd ja th; original, b-t the text,, which fretele aal follow thii, are deliecrcd at Nx^et* 
»A't , aad It fceca to be unplicJ, lh_t ih e s!£j u ^olci feoia the flate authority, T. 

dependents 
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dependence to mean fubjedtion to a mailer j confequently the fenfe is, they 
commit a fin, and fiiall be punfihed as is proper, if they adl without, or a- 
gainft, their maller*s commands : but there is no ordinance Ihowing univer- 
fally the property of their mailers in what is acquired by them j but where, 
and when, it is Ihown by the law that Haves or others are incapable of pro- 
perty ; even there, and then, what they acquire, becomes the property of their 
mailers ; and this mention of dependence is intended to determine contefts ref- 
pedling the independence of mailer and fervant, or of teacher and pupil. 

VII. 

Na'reda notices the diftlnaion of fervanti by clafs : — He is ' 
called a labourer by clafs, and has a diftinft fubCillence. 

The meaning is, whatever be the fervant*s clafs, he Ihould perform the 
work of it ; and his fubfillcnce and abode Ihould alfo be regulated by his clafs. 
For inllance, the ufe of arms, and a habitation in the bell place, for a CJba^ 
trlyai clearing forells and the like, and a habitation in the worll place, for 
the lowell ''SUdra, 


vin. 

Vr“ihaspati deferibes the pupil: — The triple fcience is de- 
clared to be the Rich, Yajufh, and Sama-vidas ; for thele, 
let him pay obedience to a Ipiritual teacher, as direfted 
by the law. 

The and other V^daf arc mentioned generally, comprehending the 
jtt'harva^'eide and the like. ** The obedience diredted, or prefertbed, by 
the law confequently, though it be not fpccified, obedience is necelTary ; 
and he, who yields it not, may be reproved or chaftifed by the teacher; and the 
preceptor ofFends not. For the fake of fcience, obedience to an inltruSor muft 
alfo be yielded by others than a Brdbmam ; for they lludy ordinances «r 
bwitan faience:. This muft alfo be undcrltopd. 


IX. 

Nareda; — U jSiTii. he acquire the fcience, let the pupil di- 
ligently 
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ligently obey his preceptor ; his conduS: {hould be the 
fame towards the preceptor's wife and his fon. 

2. Afterwards, performing the ftated ceremonies on his re- 
turn home, and giving to his inftruftor the gratuity of a 
teacher, let him return to his own houfe : this condufl is 
prefcribed to the pupil. 

By this a pupil is declared to he a fcmnt. 

The Rfl/idcarj* 

Here the punifhment of a pupil, if he do not yield obedience, is not or- 
dained : hence, fince it is not here directed, no amercement ispaid to the king. 


X. 

jS’wnii:— B ut in cafe of ftrife between teacher and pupil, 
father and fon, hulband and wife, or mafter and fervant, 
their mutual litigation is not legal. 

By this, judicial procedure, ra/fr, is not forbidden;* but Menu 
declares, that punifliment may be inflided by the teacher (XI). It appears, 
that, if it could not be borne, the acquifition of feience avould be prevented. 


XI. 

Menu. — A wife, a fon, a fervant, a pupil, and a younger 
whole brother, may be correfled, when they commit 
faults, with a rope or the finall Ihoot of a canc; + 

2. But on the back part only of their bodies, and not on a 
noble part by any means. 


■* Pertorming ti.c dated ceremonies on his return home" (IX); 
forming the Samivjrtt.mj facrilice, and giv.ng the teacher’s gratuity, 

• 1 f.fpcft tLe to ix « ibe Ei-vTcJiit. 1. ice' 

■t I c.,a’e a of ral«r» . S/tJ^arUl^ir 

nea vtiiha u-J-3, a %jfi cf « f 
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the fake of chtaimng veiled fruit from hisot;n of fludying, let him return 
home to ajume the order of -a houfeholdcr, or manici mm. Such is 
the fenfe of the text (IX 2). 

A PUPIL IS mentioned under /Aw titleof law to determine the rules ref- 
peding chaflifement of a pupil by a teacher, and fo forth. 

XII. 

Go'tama *The correftion of a pupil for ignorance or in- 
. capacity Jhould be given with a fmall rope or flioot of a 
cane; the teacher, fhall be puniftied by the king, if he 
ftrike with any other inftrument. 

VijNYA Nn^sWARA fays; if a teacher, from an impulfe of wrath, ftrike 
his pupil with a great ftaff on a noble pan, then, Ihould the pupil, hurt in 
a mode contrary to law, complain to the king, there exifts a fubjedt of liti- 
gation. 

If It be faid, that this contradifls the text cited (X), Vijnya'nb'swara 
replies; it is not intended to forbid important fuits on the part of pupils 
and the like, for in fome inftanccs their fuits are admitted j but the litigation 
of teachers and the reft is not laudable cither in a moral or civil view ; there- 
fore pupils and others fhould, in the firft inftancc, be difcouraged by the 
king, or the court; this is the implied fenfe of the verfe (X); but in very 
important cafes, the fuits of pupils and the reft may be entertained in the 
form mentioned. 

But others hold,' that the fuit of a teacher againft his pupil, a father 
againft his fon, a mafter againft his fervant, and, by parity of reafoning, a 
hufband againft his wife, is not legal, becaufe the pupils and the reft are 
dependent on their teachers and fo forth, and may be punilhed by them ; the 
text (X) fhows this very rukt and does not forbid the fuit of a pupil and 
the reft againft a teacher and fo forth; for Go^tama direfls, that a pre- 
ceptor, ill treating his fcholar, fliall be punilhed (XII). The text in quef- 
tion (X) fignifies, that the pupil fliould proceed, in olhir matters ^ with the 
4 K previous 



previous knowledge of his teacher. The meaning is, that a fuit preferred 
before the king is irregular i and, preferred by the teacher againll his pu. 
pil, is forbidden. But, if the pupil, or fon, violate his duty, and the 
teacher, or father, being weak, is not able to corrcEl him, it is confident 
with common fenfe that he fttould then apply to the king ; for by violating 
his duty the pupil, or fon, abfolutely becomes fafieUda or irreligious.* 
This they atfo hold. 

The fuit of a teacher, if his gratuity be not paid, is not mentioned by 
any other author-, but hell is the pupiTs fate, if he pay not a gratuity to bit, 
inJlruUor ( Book II, Chapter III, v. XXXIV). . 

From the text already cited (IX a) it appears, that folong, [until the fat- 
ed ceretnmies he perfcrmed,) obedience is requited, and the pupil is dependent 
on the teacher (v, VI, and Book II, Chapter IV, v. XV 2.). Therefore 
he Ihould not go any where, nor confiimeany thing, without his preceptor’s 
orders j and what he acquires by labour, ihould be delivered to the teacher. 

XIII. 

•Ya'jnyawalcya: — ^When called, lethimftudy; and deliver 

what is gained, to him (namely to the teacher). 

What is given by him, may be confumed ; what is acquired by labour* 
may not be given to another : but, if either paternal wealth, or proper*/ ac- 
quired by the pupil during his minority, be given away, unkno^^n to the 
teacher, or notwithftanding his prohibition, it is ne^ertbelefs a valid gift; but 
there is offence in violating the prohibition. 

Let him deliver what Is gained, to the teacher (XIII) : this is amoral or- 
dinance; for it is placed under that head, Confcqucntly duty is violated, 
if It be not delivered to tlic teacher; but he cannot forcibly take iti 
and, fmcc the pupil is the owner of that property, even what is ihcn received 
as alms, may, if the fcliolar give it away, be a legal donation. If this be 

* ly, ro»iL$ of the fo.f crien (u cxpUtceJ u Aaiti’i 

e u till ut,!*, ( 11/. 
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alleged, they fay : the fame rule is ettablifhcd in this cafe, as in that of leant- 
ipg arts (XX) ; the pupil is like a flave to his preceptor; and during that 
period cf tutelage is every way dependent. But according to J:'.mo'ta va- 
HANA and others, it fliould be afGrmed, that what is then acquired by la- 
bour, if it be given away, becomes a valid gift; for tie is fimilar to /iat 
a/’ a wife and the reft. 

The pupil mull alfo perform other labour in bis preceptor’s boufe. 

XiV. 

Ya'jnyawalcya: — Let him conftantly promote his teachci’s 
benefit by every exertion of mind, fpeech, body, and aflion. 

And fuch prat^ice is Ihown, in many inllanccs, in the hlababhiratn and 
other works. 


XV. 

Yajnyaw ALOVA — ^Those, who are endowed with memory, 
and who are void o£ malice, intelligent, pure, and auipici- 
ous, fliould be legally inftrufled, that they may be juft, 
able, acquainted with what is good, and learned. 

From this diredion it Ihould be deduced, that a pupil, endued with fuch 
qualities, and free from fuch defeds, having undertaken to lludy, cannot 
properly be abandoned without a fault. 

VijNYA^NE^swARA fays; treating of the pupil, apprentice, hireling, and 
jcommidioned fervant, the condud of the pupil has been firft propounded 
by the text already quoted (XIII). 


XVI. 

Vrihasbati deferibes an apprentice: — A rts, confifting of 
•usork in gold, hulbandry and the like, and the art of dan- 
cing and the reft, are called human fciences ; let him, who 
ftudies thefe, perform work in his teacher’s houfe. 
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In the cxprefllon, gold, hufbandry, and* the like,” are comprehended 
KLork in wood, traffick, and the reft. Dancing and the like include finging 
and fo forth. In the Cblntameni the text is read; “arts, the manufac- 
ture of veflels of gold and the like, and. the art of dancing and fo forth, are 
called &c.” In fadl, fkill in bufinefs, which requires fludy, but is different 
fromy^rrei fcience, is knowledge. This fenfe refults from the text. 

He Ihould perform, in the houfe of his preceptor or teacher, work relaliic 
to the art to be learned by him; as the manufacture of golden vcflels, and the 
like, in the houfe of an inftrudlor who works in gold : not labour of a differ- 
ent nature, as the thatching of a houfe and the like. 

XVII. 

Na'reda ; — Let him, who willies to acquire his own art, 
with the aflent of his kinfmen, refide near an inftruElor, 
fixing a well afeertained period oj apprenticefiip: 

2. Let the teacher inftmfl; him, giving him a maintenance 
in his own houfe ; and not employ him in other work, 
but treat him as a fon. 


** To acquire his own art the art fuitable to his clafs. “ A lifflc, or 
period, afeertained” by the attcftation of witneffes, «* Not other work 
but that •i^hkb is proper for inftrudion m the art. 

The Rctndcara. 

“ Let him refide near his teacher’* (dchdryajya-aafed antb):^y 
expreffed the derivation of apprentice or pupil for 

arts. “ Giving him a maintenance i” the compound term may le explatmi.* 

to \Nhom fubfillcncc is given. The teacher himfclf muft allow a maintc 

nance to his pupil : his own benefit is the performance of a duty, reputation 
gained, and fonic profit. In ibmc places of the Retnacara, the rcadinj 
“ giving hire flill a fubfiflcncc is meant by the word “ hire.” 

In like manner, if a pupil for tke Jiudy of the Vedas need a maintenance, 
ii proper tlui the teaclicr fiiould ghcit. It is not mention. d 

l».rau^c 
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becaufc moral. duty alone is the principal confideratlon of a ftudent in the 
Vedas : yet it Ihould be done ; for otherwi/e duty is violated. 

But treat him as a fon*’ (XVII) ; not|.like a flavc, employ him at 
pleafurc. 

¥'f f 

/* 

XVIII. 

Catya'yana directs a penalty for employing an apprentice 
in other work: ^HEj‘ who does not inflruft his fcholar 
in the art, and caufes ‘him to perform other work, ftiail 
incur the firft amercement ; and the pupil is therefore re- 
leafed, 

** He, who does not inflrudthis apprentice in the art;’* the teacher, who, 
having promifed inftru(ftions,.but, either employing the fcholar much m other 
work, or a^ing from the imipulfe of wrath, does not teach him the art, Ihall 
incur the firll amercement :rand the pupil may forfake him, and go to another 
teacher. 

Then how is he required to perform work (XVI)? Some reply; it is 
not forbidden to require nsbedience from him: but it is forbidden to employ 
him in bufinefs inconfident with inftruAion, and occupying much time ; fuch 
as travelling to manyfplaces, thatching a houfe, and the like. But others 
hold, that work, in the test of Vr ihaspati (XVI), intends the bufineis 
which is to be leameB; it correfponds with the text, “ the profit of what- 
ever work he may' there perform" (XX) : and he fhould be employed in 
fuch labour. But if the teacher inftruft him to the heft of his knowledge, 
and do not employ him in other work, then the pupil, forfaking his teach- 
er and going to another, (hall be cliaftiled. 

XIX. 

Na'^REDa: — But he, who deferts his teacher though inftruft- 
ing him and not culpable, fhall be compelled by forcible 
means to relide zoith him, and is liable to ftripes and 
roilfineznent. 

4 L 


“ Corporal 



<» Corporal fumJJmtntt' blows and the like ; confinement,’* orrellraint: 
fo a certain author has explained the terms» 


M 

** Confinement j*’ binding. 



The Retndcora, 


The Chintamenu 


For lofs of life (the literal fenfe of the firji term ) would be incongruous. 
This is confidered. The teacher fhoutd himfelf inflidt the ilripes or other 
punifhment, according to law, not on a noble part by any means (XI 2), but 
with a fmall rope or Ihoot of a cane (XU). The fame chaftifement is pro- 
per for defertion, and for ignorance. The fpiritual preceptor and pupil are 
limilar to the teacher and apprentice, but are diftinguiflied by the difference 
of their motives : the pupil Audies the Vida on account of duty ; the ap- 
prentice learns an art for the fake of wealth. Thus fomc interpret the h'a\ 

y 

Others hold, that a pupil maybe punilhed by the teacher, if the pu- 
pillage were undertaken withtheafleni of kinfmen; for he has not tutor- 
age, unlefs apprenticcfliip were agreed to : and here a lawfuit anfes on 
application made to the king. 

But in fadt it appears from the mention of the affent of kinfmen, thot 
the pupillage lafts fo long as the kinfmen do not withdraw the boy; w the 
mean time corredtion may be given by the teacher : but, if his kinfmen with- 
draw him, a fuit may be maintained; and if the pupil hive no kinfmen, 
^;7/it is inferred, that a law’fuit may arife on account ofdcfcriion. 

If, through an aptitude to Icara, the pupil become pcrfcdlly infirudlcd 
in his art before the expiration of his apprenticcfliip, he fliall ncvcrthclcfi 
fcr\c his mafler the full time. 


XX. 

Na^reda ■Though he have learned Iixs arty the appr^^^' 
lice inuA fulfil his (lipulatcd time: and the profit of his 

labour during that period fiiall belong to his icaditV* 

•• Srt' 
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" Stipulated time,” the period agreed to. 
hour j” vages or hire, and the like. 


“ The profit of hi's la- 
The Retndeara^ 


The hire receivable, by the favour of the teacher, during the period of 
inftruftion j in that the pupil has* certainly ownerlhip> 


XXI. 

Ya'^jnyawalcya: — ^Though he have acquired his art, the 
apprentice muft refide in his mailer’s houfe during the 
period ftipulated, receiving his fubfiftence from the teach- 
er, and giving to him the fruit oj his art. 

The apprentice muft refide in his teacher’s houfe during the ftipulated 
period; that is, fo Jong a time as was agreed tot for injlonce, “I will ic* 
fide in thy houfe four years to ftudy theart of medicine,*’ Iffuchanag^ree-^ 
ment were mad«t even though he have gained the requifite knowledge beford 
the expiration of four years, ftill he muft refide riere. How ftiall he refide 
there ^ The anfwcr is, receiving fubfiftence from his teacher, and applying 
to his benefit the fruit of thofe inftrudions he receives from hinu He muft 
fo refide in his teacher*: houfe. 

The MUdeJhard. 


Herb it Jhould feem from the cxprclfion, “ the profit of his labour ” &c, 
(XX), that the teacher has ownerlhip even in what the pupil acquires 
by voluntary exertion in traffick and the like, independent of his art, and 
by agriculture or fimilar means, andby freafure-trove or other accident. It 
cannot be faid, that it may belong to hts father, under the texts ceted in a 
former chapter (Book II, Chapter IV, v. LVI), becaufe there are no grounds 
for feleifting one rule in preference to the other. His kinfmen have aflented to 
his apprenticcfhip (XVlI) j and, according to law, it is the duty of an ap- 
prentice to acquire wealth for his teacher. Nor fliould it be faid, that the 
work meant (XX) is limited by the title, under •u.hich the text is placed, to the 
bufinefs to be learned. There is no authority for fuch a limited conftruc- 
tion. 1 Thus fome expound the long. 


But 
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But others allege, as a cuftom, that the fruit of what is deti through the 
meahs of the teacher, (in Cunfcqusnce cfinjinidlknj,) belongs to himj but, 
in the cafe of treafure-trove or the like, the waif is taken by the pupil. Ac- 
cording to Ji'mu^ta va^hana, thepupilhas, in ever)' inftance, a right 
to retain what is acquired by himfelf : this Ihould be confidered. 

XXII. 

N.^ reda: — At the t^^plralionofth&'^zrvod.i the apprentice, hav- 
ing acquired his art, and formally delivering to the teacher 
the bell reward in his power, departs with his permiffion. 

“ Having acquired his art this intimates that, if the art could not be 
learned in the time firft ftipulated, he Ihould Hay, again fixing a period 
cf further apprenUcejhip ; not that he fliould Hay until the Hudy be completed 
xvithin the time firH Ilipulatcd. For the Hipulated period is Ihown to be 
the principal canjiderathn, by direclingtlie apprentice to fulfil lus time even 
though he have learned his art, (XX). 

When the time, cr Hipulated period, is expired, the cppresiiice dep^tSt 
having prefented a gratuity to the teacher, after walking round him; 

and this is done as a token of tefpeft; obtaining his approbatian to the b:ft 
ofhis power; giving thebeft reward in his power, and obtaining LisirfrMsrs 
approbation ; or doing that, which is the bell reward for the teacher. “ To 
tlic bcH of his power" refers to the reward.* 

T\\\% (tie apprentice J is the fccoad labourer, afrua'it for human know- 
ledge (IV). A icfvant for love is included among fla%cs and will be Kcteaftf 
mcnticncJ. Naiieda dcftribcs the third labourer, by the name of hked 
fen'ant. 

XXIH. 

N.vp.eda: — Lauourers fliould be coiindcrcd as of three 
foiu; highcll, middle and low: the hire of tlicir labour 
fliould be proportioned to their flreivgtii and to the bciic- 
Ft dcrwil from their exciticns. 


• 'P..J 
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2. A SOLDIER is the higheft of thefe ; a fervant in hufban-i 
dry is middlemoft ; a carrier of burdens is lowefl;: this is 
the three fold diftinflion of hired fervant. 

“ benefit. “ Hire of their labour;’* the wages fixed for their labour. 

« Tlie Retnacara. 


Consequently wages fhould be given according to the ftrength of the 
fervant, according to the work effected, and fo forth ; for inftance, one 
hired leader t by his own exertion, repels a hundred hoftile armies; another 
repels one foreign army j their wages (hould be proportioned to their power, 
“ Benefit i” particular effect of fervice, explained by the fage hlmfelf; “a 
foldier is the higheft of thefe.** Or It may mean, that {o\A\cxs fhould be diftin- 
guiftied according to their principal, or infenour charge ; as the foldier polled 
in the rear. So, in -regard to the man who thatches the houfe, or who col- 
Icdls the grafs, or the like : their wages ftiould be paid according to their 
work. 


XXIV. 

Vrisaspati: — The fervant for pay is declared to be of 
many forts ; another is the fervant for a ihare of the gain. 
Of all, a low, a middle, and a high rank is propounded, 

2. A SERVANT hired for a day, a month, a fortnight, li.x 
months, or a year, mull perform the work engaged for : 
and he receives the promifed reward. 

3. The foldier is the higheft of thefe; the ploughman is 
the middlemoft ; the porter is declared the loweft, and fo 
is a fervant employed in the bufinels of the houfehold. 

4. A SERVANT of the fecond defeription is declared to be one 
hired for a Ihare of the gain in the fervice of a perfon living 
by agriculture or by attendance on herds of cattle : no doubt he 
lhall receive a fhare of the grain produced, or of the milk. 

4M Tud 


The iervant for pay is of many forts, or dcfcriptlons ; a hireling, an 
agent, and the like : another fervant for pay is called a labourer for a 
fliare of the gain, Thefc arc the fervants for pay mentioned by Vriius- 
TATi, m a former text (IV), for the labourer for a lharc of the produce 
is a fervant for given m the form of a Hiarc. Of all the fervants for 
pay, except the labourer for a fliare, a low, a middle, and a high rank is de- 
clared: this has been alfo mentioned by Na'reda ^XXIIl), and fhallbecx- 
plained. 

He, who undertakes ferVicc for one day, is a fervant for a day. So a fer- 
vant for a month. “ Half,” inthetexti lignifies half a month, cJra fortnight i 
a fervant for half a month or a fortnight fo a fervant for fix months, and a 
Iervant for a year, “ Each mud perform the work engaged for.” hcmu/l 
perform that very work, which the perlbn (lipulated when he hired himai 
a fervant } and not, any other work. Thus, hired on a ftipulation for bring- 
ing water, he need not carry burdens, nor bring wood from the fore/J, hut 
hired on a ftipulation for bringing fuel from (he fored, he muA fetch 
wood. In cafe ofdifputc, it muft be determined by the tcimr ofthecom^^&^ 
But if they mutually confent to other employment, then every thing is proper 
by mutual agreement, no fuit can be niaintained at a fubfequent ume for the 
party has himfclf prcvioufly confcnted. But if a porter, hired to fetch wood 
from the foreft, finds imminent danger to his life in that empkynicnt, he has 
a right to quit it, notwithftanding bis previous agreement If he undertook 
it, knowing the great rifk of life, and afterwards, again hearing of the dan- 
ger, or not hearing of it, recede, what is the rule m that cafe ? *hc cafe 
of imminent danger the employer cannot compel him, if he refufe to a 
bide by his agreement. But this rule is not applicable to foldiers and the 
like ; for their employment is conncdled with nlk of life. This fliould be 
confidered as confiftcnt with reafon. 

“ He receives the promifcd wages” (XXIV 2). When he ftipulatcs lei's, 
or more wages, than are given by people in general for the fame work, the 
ftjpulatcd Jure is received under the authority of the text. If he difU- 
lafcmorc orlcfs wages, than arc proportioned to the work, that ‘ver/ hit® 
fliould be received. But an agreement for lefs, or greater wages, 

tcntionly 
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tcntionally made, either by deceit through falfe pramifes, or ex/oritd by forcd 
or the like, is not valid, as ftipulatcd intcreft, not fpecially and freely promif. 
ed by the debtor, need not be paid (Book I, v. XXXVII). This fiiould be ad- 
mitted and IS neceflary • but greater favour depends on the will of the mafter 

Op thefe fervants for pay, the foldier is the higheft in rank (XXIV 5 )< 
This IS not exclufivej for it is proper alfo to confider a perfon fkilled in ac- 
counts as included among fervants of the firft rank. A ploughman and fer- 
vant in hulbandry are ultimately the fame • nor is this exclufive ; for an 
archite<5l and others are entitled to a place in the fecond rank. “ A porter 
&c.” (XXIV 3 ) : this is (imtiar, fince there are other fervants declared 
equal to him : and fo is a fervant employed in the bufinefs of the houfe- 
hold’* (XXIV 1 ) I bringing things for the ufe of the houfehold, and the 
like ; he, who performs thefe various offices, is alfo a fervant of the loweft 
rank : and others are alfo tomprehended in the mode pointed out. Nor docs 
It derogate from Na^reda, that he has not mentioned the fervant employ- 
ed in the bufinefs of the houfehold. 

** Another is the fervant for a lhare of the gam what is thus men- 
tioned (XXIV i), feparates two titles. The fervant, to whom food and 
vefture arc given, and the labourer, to whom gain is delivered, 

form the double title, will be mentioned (LXVIl) ; and that labourer for 
a lharc is declared to be the fervant of perfons living by agriculture or by 
herds of cattle. This again is general ; there may be fervants hired for a {hare 
of the gain by perfons fubfifting by the manufaklure of cloths and the like, ax 
weavers and others; and by pertbns fubfiflmg by flocks of goats, Jbeep 
and the like. A fervant for participation is one hired for the conGderation of 
a (hare. This lenfc of the word the (age announces : “ the fervant hired for 
a fharc of gain, in the fervice ofa perfon living fay agriculture, (hall receive 
a portion of the grain produced ; and in the fervice of a perfon living by 
herds <f cattle^ fall receive a Jhare of the milkj** here ** (hare” mud be 
fupplied, according to the Retndcora. What (hare ? It will be mentioned 
in another place. 

A COMMISSIONED fervant IS included by Vrihaspati among d* 



for piy* regard to him alfo, the rule of high and low rank is to be un- 
derftood, according to the circumftances of the cafe. But NaVeda dc* 
fcribes him as the fourth labourer, and dilFerent from the hireling. 

XXV. 

Na^reda: — He, who fliall be commiffioned for affairs or for 
the fupermtendence of the family, fhould be confidered as 
a commiffioned fervant; and he is alfo called a family- 
fervant in fane injlances*. 

“ Things affairs Thefe two fervants are named, m judicial proce- 
dure, commifTioner and family fervant. 

The Reinacara. 

The fcnfcis, “ commiffioned” by thekmg, or other perfon, for affiirs, 
fuch as the proteilion of the fubje^l^, the receipt of his revenue, or the 
maintaining of an army for war and fo forth , and by others alfo, for colleding 
the produce of the foil, or for the management of commodities bought or 
the like. The fame fliould be underflood of one appointed io aBfor hxs 
pnnapal in a lawfuit “Commiffioned” over the family is obvious, 
though not mentioned by him (by the autboi of the Reinacara) . he, mIio is 
appointed to provide the food and clothing of the family is a commifli* 
oned fervant. “ Thefe tuo,” commiffioned for affairs, and commiffioned 
for the family . fuch is the meaning cf the glojs 

Are the) feseraU), or fynon)moufly named commiffioacr and famil>- 
fcriant? Not the firfl; fince commiffioned for affairs would be the ic- 
cepicd fenfe of the term family-fcrvint. Nor fiiould it be alfinncd, iln* 
this muft be admitted on the autbonly ts/ihc t<,\t , for it tni) be olbcrisvfc ap- 
plied and u IS direacd, at the time of affixing i me ming to a word, i ot to 
admit a f-nfL b\ acccpntion, when the derivative fenfe can be ufei‘ 

A Rule of Pdihjophy — Av accepted Icnfe, bcingonct: atlinif- 
ted, excludes tlie dcn\ ilue fenfe, hut when prupord, 
it IS iiudimlfiblc, if ilic deiivativc lenfe oppofe it. 

Nos 
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Nor fhould U be faid, that here fliould bs admitted a fecondary fenfe 
without lofing the literal figmfication, for that cannot be receued unlefs 
there be fome objeclion to the obvious meaning. Thus, “ he,*’ m the expref- 
iion “ he fliould be confidered as a commiffioned fervant,” being applicable 
to tne officer commiflioned for affair^, and to the fervant commiffioned for 
the family, both comprehended under this term ufed in the lingular 
number, commiflioner is a name for each of them, “ and he,” the fer- 
vant commiffioned for the family, as is obvioufly meant, is called a fa- 
mily-fervant. This may be the fenfe of the text 

Nor // the fecond conJiruS.ion,fiJmiJtblet that one is a commtjjio’iti fer- 
Vint, th^ othiTi a familj-Jcr ^ant ” For the fervants commiffioned for the 
family, excluded from the name of commiflioner, would be exclud- 
ed from the lubdivifion of the fubjeCl, as propofed in foimer ic\'s (I'l 
and V) 

Om this point It IS faid, a fecondary fenle muff be here partially admit- 
ted , and both be comprehended even under the term family-fcrvant Where, 
the ^\ord cannot be pertinent uithout a fecondary fenfe, fuch a meaning 
muft be affixed, but how is it inferred in the text for that purpofe ? in ihe 
expreffion, ** the cow pen is fituitedon the Ganges,” and in fimilar mflanccs, 
the word Ganges being explamcd in the fecondary fenfe of us ihore, the 
Ganges, or flream of wafer m (he tradl of B'iag/rat’ka’s car, is no in- 
cluded with the fiiore fignified by the word Ganges Tliii argument la 
wrong, for the term is here employed in a fecondary fenl- without I jfing 
the literal fignification. This is meant in the Retnicira, and-fiiould be cci fi- 
dereJ as accurate hence u is faid, Jammed in judicial proced re” 

xx\r. 

Nareda: — Four fervants are declared to be thofe, who per- 
form pure work; but they, who do impure work, are the 
flaves of fifteen forts, p-'operlj Jo called, others irntrolKT- 

b- * 

* This ojfemtioT is ad M fro-i Sir W Jotw s traaiLti.„i o'" th* t it, as ci ci la ih. / . r j j 

/lU where It IS atirib t i to \ l iiiAsr*rj 
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for pay. In regard to him alfo, the rule of high and low rank is to be un- 
derllood, according to the circumftances of the cafe. But Na^reda dc- 
feribes him as the fourth labourer, and different from the hireling. 

XXV. 

Na'reda: — He, who fliall be commilEoned for affairs or for 
the fuperintendence of the family, fhould be confidered as 
a commiflioned fervant; and he is alfo called a fmily- 
fervant in fovie injiances, 

“ things;* affairs. Thefe two fen>ants arc named, in judicial proce- 
dure, commifGoner and family fervant. 

The Retnacara. 

The fenfeis, “ commiflioned” by the king, or other perfon, for afijir5, 
fuch as the prolcdlion of the fubjcdls, the receipt of liis revenue, or the 
maintaining of an army for warandfo forth; and by others alfo, for collciling 
the produce of the foil, or for the management of commodities bought or 
the like. TJje fame fliould be underdood of one appointed to a^fir Lu 
pnncipal in a lawfuit, “Commiflioned” over the family iS obvious, 
though not mentioned by Vxvci (by tke author of the Rcindcara) : he, \Nhois 
appointed to provide the food and clothing of the family is a commifli* 
oned fervant. “ Thcfc two;” commiflioned for affairs, and commlffioncd 
for the family : fuch is the meaning of the ghjs. 

Are they fcvcrally, or fynonymoufly named commiflioncr and family- 
fenant? .Not the firfl; fince commiflioned for affairs would be the ac- 
cepted fenfe of the term family-fcrvant, Kor (liould it be affimicd, ih^* 
this mull he admitted on tie autHnly cf ilic !c\t ; for it may be oihcnvifc ap- 
plied: and it is direQcd, at the time of aflixmg a iiicanirgto a worJi 
admit a fenfe by acceptation, vvhen the derivative fcnfc can be ufei. 

A R'fh of P'lilofophy • — A'J accepted fcnfc, being once 
led, etcludci the derivaiivc feiirc; hut when 
it is iiijihiiilfiblc, if the deiivative rciife uppofe it. 
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Nor fliould U be faid, that here fhould be admitted a fecondary fenfe 
without lofing the literal fignification, for that cannot be recened unlefs 
there be fome objeftion to the obvious meaning Thus, “ he,” in the exprefl 
lion “ he fliould be conlidered as a commiflloned fervant,” being applicable 
to tne officer commiffioned for affairs, and to the fervant commiffioned for 
the family, both comprehended under this term ufed m the Angular 
number, commiffioner is a name for each of them, “ and he,” the fer- 
vant commiffioned for the family, as is obvioully meant, is called a fa- 
mily-fervant This may be the fenfe of the text 

Nor / r the fecond conjlrudlwn that ** one ts a commtjjionei fer~ 

vant^ th olher^a f mxly-fervant ** For the fervants commiffioned for the 
family, excluded from the name of commiffioner, would be exclud- 
ed from the iubdiviAon of the fubjeCl^ as propofed in foimer texts (III 
and V) 

On this point it is faid, a fecondary fenle muft be here partially admit- 
ted , and both be comprehended even under the term family fervant Wirre 
the \vord cannot be pertinent without a fecondary fenfe, fuch a meaning 
muft be affixed, but how is it inferted m the text for that purpoft. ? m the 
cxprelfion, “ thecowpen is fitualcdon the Ganges,” and in limilar mftanccs, 
the word Ganges being explained in the fecondiry fenfe of its fhore the 
Gnnges, or ftream of water in the tradt of Bhagi rat ha s car, is not in- 
cluded With the Ihorc lignified by the word Ganges This argurrc.nL is 
wrong, for the term is here employed in a fecondary fenfi. without lolin^ 
the literal fignification This is meantin the Retmeira andfiiould b" conli- 
dered as accurate hence it is faid, ^'•fo named in judicial pro edure 

XXVI 

Nareda — Four fervants are declared to be thofe, who per- 
form pure work , but they, who do impure work, are the 
Haves of fifteen fons, Jews properly fo called, others imbropcr 
1 ), 

• Th $ ojfcrvat oa i» added from Sir W Joses s tranH ti«i of ihe t it ar ct ed n {*• / jJ r a j 
J tu wl ere « js attnbji d to \ miAiFATi • 
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2, Work is declared to be of two forts, impure and pure : 
impure work is affigned to the flave ; pure work to the 
lervant. 

“ Four fervants,” apupi), an apprentice, a hired iervant, andacom- 
rniflloner. 

** To the fervant to the pupil and the reft of four fervants. 

The Retnacara. 

“ Those who perform pure work .”^confequently the pupil and the 
reft fliould not be employed in cleaning the houfe and the hke It appears 
from the ordinance, that even a hired fervant fliould not perform that tafle. 
But if any perfon, allured by temporary lure, be willing to do fuch work, 
for one who has no flave and who is himfelf unable to perform it, may he 
be fo employed ? or (hould he be included m fome one of the defcnptions, 
which will be given, of flaves of fifccen forts ? He, who confents to do the 
work of a flave, muft perform it. m this inftance, there is no fault on the 
part of the m ifter. Then why has this text been propounded ? When fer- 
vants are not willing to do the work of a flave, then their maflef may not 
forcibly compel them : but when (laves refufe to perform that work, be 
may compel thofe by forcible means. The text fliould be confidered 
as propounded for this purpofc. 


XXVII 

Vriuaspati:- — Cleaning the houfe, the gate-wa}’, theiie- 
ceffary, and the road, removing the dirt, and rubbifb, and 
all other impurities, 

2. Attending the ra ider at his plcafurc, and rubbing kt® 
limbs, are to be confidcred as impure wot k, and ail other 
\/ork as pnrc.+ 

• Ite—^cni, Hcctr-ra b t n lie an I 1 1 ihr 1, j a, Ci , , a imme*- all) 

I ksi'etcitsiier stitioutcJ to VnttukrATi, an.^ here cite J tiNAkEOA f 

t lK~i ^ licit » text, wl <*i u 1 iJcltc-sir TJet et ttf I ij tran'litcJ fi«V 


Though 
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Though it befald in this text, that aU other work is pure, yet there Is no 
exclufion of other •work not fptcified-. 


xxvni. 

Ca'tya^yana: — The fons of ilaves muft abfolutely do the 
work of removing urine and ordure, attending their naked 
mafter, and handling cows and the like. 


The limitation in the preceding text is done away by the additional 
mention of attending a naked matter and handling cows and the like : and it 
is confirmed, that the cuftomary office of removing the dirt of the body and 
the like is comprehended in the texts. However applied, the rule is not in- 
fringed j fince the texts are intended only as examples. «. 

“ Attendanct on the naked matter ;*M)anding clothes to him. 

The Retndcara. 

** Attendance on the naked matter}*' rubbing his limbs while naked. 

The Pdrtjato* 

Born interpretations fhould be admitted ; for they are proper. But, on 
the explanation given in the Pdrijdta^ naked is unmeaning ; for no other, than 
a flave, rubs the limbs of a matter though he be not naked. 

Some remark, that, on a thorough examination of the texts, it appears thalf 
where a perfon is hired, the performance of pure work conftitutes a fervant, 
and the performance of impure work conttitutes attave: and a hired fervant, 
doing the impure work deferibed by the text, ttiould be confidered as a 
Have. Others hold, that flavery depends on the particular relation of property ; 
and fervice, folcly on the engagement of the lervant. If it be laid, there is 
authority even over a fervant ; they anjwer^ this authority is not a caufe of 
fimilar dependence; it is the relation of command, 7iot of property. Nor 
ttiould it be dbjefted, that a iimfiar relation may extend a\fo to a tvife or a 
fon. For they are diftinguiflied ; or that is barred by the epithet of fervant; 
and many do not admit the hire of flaves. As for making the admitted dif- 
ference 
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fercnce of dependence to conllitute flavery, they deny it ; for it would not 
extend to flaves born in the houfe, and fo forth. '* 

These fourfervants are called perfons bound to obedience, Na^redahou* 
explains the flave, or fifth defcriptionof perfons bound to obedience. 

XXIX. 

Na'reda: — One born oj a female flave in the houfe of hr 
majler^ one bought, one received bj donation^ one inherited 
from ancefors^ one maintained in a famine, one pledged by 
a former mafter, 

2. One relieved from great debt, one made captive in war, 
a flave won in a ftake, one who has offered himfelfh. this 
form “ I am thine/' an apoftate from religious mendicity, 
a flave for a ftipulated lime, 

3- One maintained in confideration of fervice, a flave for 
the fake of his bride, and one felf-fold, are fifteen flaves 
declared by tbe law, 

“ Born in tha lioufc born of a female flive in the houfe ofl'ir 
“Bought” for a price. “Received;” or acquired, by the "icccpt^uce iif 
donation and the like. “ Inherited a flave of the father, or other aticeflor, 
pafiing by fucceflion to the fon, or other bar* “ Maintiined inafanunc, 
in a fcafon not good, at a time, when provifions arc dear, or, t’i 
during a dearth; then maintained : that is, whofe life has been pre'cricdforfcr 
\itudc by food /^r/;giacn. “ Pkdgcd by a inaftcr;” his pledged b) 

the mafltr to a creditor, fur a lo’m iccciNcd, to L: ills fl i\e during the peno 

of the loan. “Rcl;e\cd from jrcat debt;” redeemed from his creditor s rar 

. to » 

tody on account of a great debt, and therefore b/coming a lla\e. ^ 
captive in war /’ ft blchas bcun pjcfcrvcJ by /;;Vconfeniing lalh'riM 

when In dmger cl i.r iilc tri bittle ; *j\J /'u/ acquired by B’c r 

“ Won in a fla’.c;'’ overcome ..fttr . si agreement in this furn , “ if I b, over 
loti’.c in ihiv cciitcil, 1 am liiy Have,” Wlio lias otLicd liiui'clf m ibu 
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“ lam thine;’* delivering himfelf in this form “ I am thy flave,’* through dc- 
lireof money orthelike. “ An apoftate from religious mendicity quittrfi'*' 
the date of a mendicant. “ Stipulated for a ftipulated time; who 

has fixed a period in this form, “ I am thy Have for fo long a term/* and fb 
forth. “ Self-fold \i.ho has fold himfelf. Thefe flaves of fifteen forti are 
declared by Nared-v. The text is thus explained according to Vijny- 
A WARA, Chande sw.iRa, Va^cueseatj, and Bhavade'va. 

** Wo^r m a ftake,” won by gaming. 

*rhe Pruca^a and PanjjtiU 

“ Bought” and “ received** may alfo m‘>an bays purchafed or received for 
adoption, but zjbo ba’ie become flaves through fome failure in the form pre-» 
fenbed by the law. In that inftance, “ received ’* fignifics gnen by the fa- 
ther and mother , and he, who is felf-givcn, is one who has offered himfelf in 
this form “ I am thine:” he will be mentioned by this defertpuen, ‘*Main- 
taircd in a famine and who has confented to flavery : but of bun, who has 
not confented to become a flave, the fervimde is not admitted by Vijw- 
a^neVwara; for he particularly mentions con{tv\t as a re^uyCte c^'idit^^r : 
and that is proper, lince there is no proof ol dominion acquired by 
mamtenance alone. Yet perfons bought, or received^ may become flakes, 
although they did not confent to it at the time ; for they are in fub- 
je<ftion, and cannot nou become fons after a faLre in tb^f^rn* cf adsp- 
tion. 

If It be faid, they fiiould become fervants, elfe, a Brdbmana might be- 
come a flave, though his clafs be exempted from flavery : therefore perfons 
bought, or received, if the/ have not confented to become fla%es, fhould 
not peiform impure 'it.crk, fuch as attendance on their naked mafter and the 
like : the anfwer is, the flavery of a boy, who has confented to adoption, 
being admitted by a text cited m Part H (Book V, v. CLXXXII) if the 
jltes of adoptiM be not duly performed, fervitude in general does really occur 
alfo in the cafe of perfons bought or received, if the adoption fa 1. In fa£l, 
fince he is taken for adoption, he fliould perform the office of a fon ; but he 
becomes a flive, if he be excluded ( .n corfequence of a fidure ii tie adoption) 

O from 
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from the rites ordamed by the Vedh as obfcquics or the hkc. This 
js proper. • 

“ Pledged by his raaftcr ** (XXXI): but he, who receives a loan on 
pledging himfclf, is of the fame defcnption , and he is a flave, if he haic 
agreed to It for fubfirtence . but not othcrwifc^ _/tfr he is a fervant, if he 
have agreed to fervicc only. 

** Relieved” from debt this occurs m redemption from a debt due 
to another, and in remifllon of a debt due to the majler himfclf, in confi- 
dcration of the debtor’s becoming a flave but a purchafe rcfults from the 
lemillion of a debt due to the mafler Inmfelf. However, it is fo explained 
by authors. ** Relieved (rota great debt’ comprehends refeued from diflrefs 
of other kinds. 


“ Won in a flake it is obferved by authors, that the verb is ufed under 
the rule they quote, that verbs of this particular clafs are employed m the 
fecondary paflive But m faifl it is alfo ufed in the primary paflive, under 
another rule therefore, in a flake thus fet, “ if I be overcome, I give thee 
that flave belonging to me,” the winner becomes the owner of the flave 


A SLAVE, who offered himfclf in this form, “ I am thine,” is of two 
forts; with or without, a flipulated time. Thus, ** fo long as I flrve 
thee as a flave, fo much money ftiall be paid monthly,” or, 
ferve thee, as a flave, one year in thefe forms are two forts of Have offer- 
ing himfelf in thefe words “ lam thme,” one for z flipulated period, and 
the other for an indefinite time. But the flave for a fixed term, as fubfe- 
quently defcribed, ufls a fimdar form of fpeech. 


This may be underftood of the fliv" made* by the par 


fon made, or adopted, as defcribed by 
fonmadc, but ‘wbafe adoption is not co^ 


• cr made, has tera <y 

Lcre propofed by tie cwr“-'' 


red, for a 


'^oolvV,v C 
legal 


Utpolatei^ 



j, itadmii 
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ed under flaves made; how this interpretation can have been omitted by autltorS, 
may be quellioned. 

An apoftate mendicant is a flavc to the king. 


XXX. 

Ca'tya YANA : — Where men of the three twice-born clatTes 
forfake religious mendicity, let the king banilh a man of 
the facerdotal clafs, and reduce to flavery a man of the 
military or commercial tribe. 

Miska and Chande'swara explain tie rera ufed in thi text, the CJJiairn 
and cr Clhatriya and Vaiiya, collectively. Thus a man of the facer- 
dotal clafs is ilave to none; but the C/Ja/nya and become flaves to 
the king. 


XXXI. 

Dacsha ; — If a man, after affuming religious mendicity, a- 
bide not by his duty, let the king caufe him to be la- 
cerated by the feet of dogs, and immediately banilh 
him. 


Deviation from his duty occurs when he takes a wife, Jikeaboulc- 
holder ; and in limilar inftances. That Ihould be difeufled under the title 
of banilhment. 

“ A SLAVE for the fake of his bride" (.KXIX 3) : a man who acquiefees 
in flavery for the fake of love, as mentioned by VaiifASPATi (IV i). 

XXXII. 

^JVrIhaspati defines that (lave: — But the man, who cohabits 
with the female flave of another, Ihould be confidered as 
a flave for the Jake o/'his bride; he mud perform work for 
her mailer, like other flaves, or like fervants for pay. 


As 
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As a fcrvant for piy (that is, a hiri-ling), or as a flare, performs work for 
Ills own mailer, fo mull ho ferae hu wife’s miller. 

XXXllI. 

Menu: — Tiilkl are Haves of (even forts; one made cap- 
tive under a ftandard, or in batik, one maintained in con- 
fideration of fervice, one born of a female faue in the houfc, 
one fold, or given, or inherited from anceftors, and one 
enflaved by way of punifhment. 

“ Made captive under a ftandard,” conquered in batilc. As in the 
chapter concerning Firalt, ^in r^r Mahabharaia,) Biit'MASE'aA thusbefpoke 
a king called Suseema, vanquiflicd, during the war which arofe from 
the feizure of a cow on the fouth of Vira( . 

look if thou defireft life, hear from me the conditions 
thou mull declare before a fele£l aflembly, and before the 
multitude, “ I am a Have 

2. On thefe terras will I grant thee life. This is a fettled 
rule for him, who is conquered in battle. 

CoNSEQjJENTLY, fince Bhima requires his declared acquiefcencc, onc» 
■who agrees to it, becomes a flavc, not, every perfon conquered iti battle 
whether he take quarter or not • and this, m the text of Menu, comprehends 
perfons won m a ftakc. 

“ Maint AiNTED m cowfidcratioji of fervice,” who has agreed to flavery 
in confideratioii of maintenance, whether in a feafon of fcarcity or abundance. 

Born m the houfe.” born of a female flave m the houfe. “ Sold" by bis 
father and mother, or by culler of them, or “fold” by himfclf. Giy.n>> 
by his father and mother, or by either of them, or felfgiven . snd he* 
who agrees to flavery m confxderation of relief from diilrefs, is felfgiven, 
he gives himfclf on account of the favour conferred m delivering hinifrou^ 
diflrefs. “ Inherited from anceftors,” (literally paternal), dcfceiided infuc- 

ccllioi* 



ccffion from the father or other predeceflbr. •' Enflaved by way of puniflt. 
ment who has agreed to become a flave to acquit a fine, under the text of 
Menu. 


XXXIV. 

Menu: — A man of the military, commercial, or fervile clafi, 
who cannot pay a fine, fhall difcharge the debt by his la- 
bour: a prieft lhall difcharge it by little and little. 

But an apoftate from religious mendicity is alfo enflaved by way of pu- 
niflimcnt; for Ca^tyaVana direfts, that a and Vatfya fliall be- 

come flaves of the king, to atone for the offence of apoflacy from religious 
mendicity (XXX). 

It mud here be confidered, that it does not appear, from that part of 
Ca^tyaVana’s text (let the king reduce to flavery a man of the 
military or commercial clafs), that the king lhall make him his 
own flave; he may caufc him to become the flave of another; for this 
would be no infra£liaa of the rule. But, on the queflion, whofe flave does 
the apoftate from religious mendicity become ? flavery to the king is fup- 
pofed by Chandb^swara to be denoted by the terms of Ca"tya'yana*s 
text. The meaning there is, let the king enflavc him ; on the queflion, to 
whom fliall he be a flave? flnee this mull be comprehended in the texty and 
fince no other perfon is mentioned, he takes him as his own flave. 

Is there not an inconfiflency with the text of Na^redA; for he further 
mentions the flave for the fake of his bride, and a flave pledged by his maf- 
ter (XXIX) ? Some reply, the texts are intended to propound their fervitude, 
not to enumerate theflaves; for they are lb explained by Vijnya ne s wara. 
The fervitude of leven perfons is fhown in the text of Menu (XXXIII), it is 
not implied that others befidcs thofe feven are not flaves. His text precludes 
a lefs number; not a greater number : for an explanatory enumeration per- 
mits a greater number. 

Others hold, that a fervanc for the fake of his bride, aeguiefeing m 
4 P fervitude 
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fervitude through love, and giving himfclf into Ilavery for the gratifl. 
cation of his lull, is included under “ one given” (XXXIII) : andinhim, 
who is pledged by his mailer, the property of the creditor is not acknow- 
ledged, but ufufru6l with the affent of the debtor. After the flipulated period, 
if the debtor do not redeem a pledge for a fixed time, it becomes the cre- 
ditor’s property: how then are theflavcs deferibed by Na'^red a comprehended 
in the text of Menu ? but Vijnya''neVwara admits the creditor’s proper- 
ty in a pledge, even within the period of the mortgage ; furely on his opini- 
on, they nre not aU comprehended in Menu*s text. To this objeBhn the an- 
fiver ist there is no proof of the creditor’s property in a pledge within the 
period for which it is hypothecated ; but, after that period, his property is 
acknowledged; and it ultimately becomes a fccondary, or inferiour, falc. 
Thus, if the agreement be in this form, ** Iliould I not redeem the Have at 
the expiration of the fifth year, this flavc, and this property, bclongingto 
me, Ihall be thine the principal fum being confidered as the price, there is 
in fadL the complete adl of relinquifliment at a fub equent time, after a pdof 
receipt of the price. It mufl be admitted by Vijnya'^neVwara and the 
reft, that it means pledged for the payment of a debt due to the manhimftlfs 
for redemption from a debt to another is implied by “ one relieved from 
great debt” (XXIX). 

Titus the texts of Menu and NaVeda correfpond: but NA^acoA h^s 
mentioned fifteen forts as an enlarged explanation, and to form 
difiimftions in regard to tlic enfranchifcmenl of flaves. 


SF-CTlOS 



SECTION ir, 

ON EMANCIPATION FROM SLAVERY. 

ARTICLE I. 

ON ENFRANCHISEMENT OF SLAVES. 

XXXV. 

NAREDA : — Of thofe flaves the firft {oar Cone born in thehoufe, 
one bought, one received, and one inherited ) are not of right re- 
leafed from flavery : unlefs they be emancipated by the 
indulgence of their mafters, their fervitude is hereditary. 

2, That low man, tvho, being independent, fells himfclf, is 
the vileft of flaves ; he alfo cannot be releafed from fla- 
very. 

Literally “ there that is, among thofe flaves ; the firfl: quadruple fet it 
not emancipated, ; colleilivelj', one bom of a female fiavc m the houfe, one 
bought, one received in donation or the like, and one inherited from ancef- 
tors; thefe cannot be releafed, unlefs they be emancipated by a mafter, 
whofe life has been endangered, but has been fa’i,edbytbe Jlave; for ihcen- 
franchifcment of flaves of all forts, in that cafe, will be mentioned. 

“ IS explained ’xnilic RetnacarOt affedlion. Confequently 

the fla\e born in the houfe, and the refl, may be liberated, if the mafter be 
fatisfied ; but not otherwifc. Since one maintained in a famine and the reft 
are not comprehended, in the text of Na'reda, under flaves receued in do- 
nation and the like, they may be liberated. But it (hould alfo be inferred, 
that a boy, received for adoption as a fon given, and ultimatelj becoming a 
flave through a failure in the forms of adoption^ is not liberated without fa- 
vour 3 iliice he alfo is one received m donation. 


** IsDE- 
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“ Independent” (XXXV 2); explained va the Retnacara, his own maf- 
ter. Confequently there is no fault on the part of a dependent perfon, fub- 
jetS" to his father and mother. 

“ He alfo cannot be releafed from llavcry ” (XXXV 2) ; that is, one, 
who fold himfelf, cannot be releafed from llavcry. Hence emancipation is 
denied to five jlaies. The feparate mention of one bought and one feif./bid 
is intended to denote a greater offence in the perfon who fells himfelfj but 
there is no offence on his part, if he fell himfelf for a religious purpofe. 

Mdrcandeya purdna : — If I enter the flames unknown to the 
Chdnddla^ I fhall again become his Have in another birth. 

This is a refleftion of the univcrfal monarch Heris^chandre, who had 
become the Have ofa to pay the facnficial fee, after giving his 

whole properly to the holy fage VisVa'mitra, and who wilhed to com- 
mit himfelf alive to the flames, with his wife, through afflnflion at the acci- 
dental death of his infant fon Ro^uitaVwa . “ Unknown to the CbWiU 

&c:’* that is, finceaflavcis dependent m c// a£ls generally, he is not li- 
berated even by voluntary death. 

On this Misra remarks, that ** the fpecch of Heris'chandre regards 
the mifcondudl of a Have } clfe he could never be releafed from fiavery 
any drcumjiances.** It fliould be confidcred, that a Have is liberated by death; 
iutf fince it is Ihown by implication, in the Marcandeya-purana^ that a Have 
is dependent even in regard to life and death, his fuicidc, thougli allowed by 
the law, would produce immoral confcqucnccs; hence, as a man is debtor 

to bis creditor even in another birth. To he would become the flavc of Ins 

former mailer. Yet, if his death happen by the a£l of Goo, he wonid be 
liberated from flavery ; for ilicrc is no proaf of the (late of flavery continu- 
ing in another birth, and the connexion of fervitude is general limited to 
the period of life. As for the obfcrvation, that clfc lie could nor be releafed 
from flavery, it fliould be confidcred, that, by tlic favour of deities, he may 
be iclcafcd from flavery, if he adhere to his duty. All tins regard* another 
vvoild i there is not much ufe in further Jtrcufling the queflion. 


XXXVI. 
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XXXVI. 

Menu A "Sudra, though emancipated by hts mailer, is not 
releafed from a ftate of fervitude ; for of a Hate, which is 
natural to him, by whom can he be divefted ? 

The meaning is, even by the owner’s favojr, a '•SilJra, bom of a female 
(lave in the houfc, or olherwife included in the quadruple fet. or become a 
fervant of the lowefl: rank, cannot be releafed. 

And a flave is not releafed from fervitude without favour. There is no 
mconliftency, if this be applied to others, befides a 'Sudra, but born of a 
female flave m the houfe, or the like. 

The Retra ara» 

Emancipated by him, to whom he had become a ila\e by capture in war 
or the like, a ''SuJra is not releafed from a fiale of fervitude to Brlbinanas* 
Since fervitude is natural to him, who can diveft him of a ftate of llavery 
proper to the fervile clafs \ Hence it is ncccffary, that obedience be paid by 
a "^Sudra to a Brahmana, or twice-born man. This is intended, clfe the 
fubfequent enumeration of Haves would be nugatory. 

CuLtu'cABIIATTA. 

When feme Brdbmana^ becoming very poor, emancipates a flave, is he 
not liberated ? As a fon, fo a flave fliould not be forfaken. When, m very 
great diftrels, a man relcafes a flave, ifiJl, although the flave any how pro- 
vide his own fubftftence by other work, be muft return when his mafter 
recalls him,' and perform the duties of fervitude the text is intended 
for this purpofe. It is implied m Collu cabhatta s expofition, that, if 
the'^Sudra fay, becaufe I have been abandoned by thee, therefore I will 
not do thee fervice,” then the king Ihall compel him to dtjcbarge the duties of 
fervitude Elfe the fubfequent enumeration of Oaves would be nugatory. 
Such IS the meaning. If the fenfeof theorduiance be, “ fines he belongs 
to the fervile eJafs, he is the flave of twice-born men , therefore the king 
Ihallcaufe him to be employed in fervice, however reludlant,” then the 
particular allufion of this text to one made captive under a ftandard, and to 

4 CL 
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one imintimed in confidcration of fervice, would be unmeaning: for die 
fervitude of others, befides thoic made captives under a itandard and the 
like, rcfults even from their fervilc clafs. It mtill however be confidcred, 
that tlie te,\t, to / vc/j enuma ata Jtaves (XXXIIIJ, can alfo be applied toothers 
befides '^Sudrat* 

XXXVII. 

Menu:— Both him of the military, and him of the com- 
mercial clafs, if diftreffed for a livelihood, let fome weal- 
thy Bidhmana fiipport, obliging them without harlhnefs 
to difeharge their feveral duties. 

2. A Brdhmana, who, by his power and thiough avarice, 
fliall caufe twice-born men, girt with the facrificial thread, 
to perform fervile a£ls, without their conlent, fliall be 
fined by the king fix hundred panas. 

It thould not be objcifled, that the ferviie employment of others than 
Sudras being forbidden by tliefe texts of Menu, ilavcry is limited to this 
clafs; and theflavery of one made captive under a llandard ihouldbe efia- 
bliihed for Sudras only : and the fenfe of thefc texts is, that a Urabmand 
thould with tendernefs fupport a CJIsalnya or Faifya diftrcifed for a livelihood, 
but employ them in their own feveral duties ; that is, employing a Cjkatriyit 
in military fervice or the like, and employing a Vaifya in commerce and fo 
forth, he thould maintain them. Confequently, this fenfe of the text be- 
ing alfo inferred as a matter of courfe. the text is delivered as a rigid pre- 
cept. It appears therefore, that a wealthy Brabmana, having occallon for 
the fervice of a foldier or the like, tliould he, from anger or any other motive, 
omit to fupport thofc perfons, fliall be amerced. He mud oblige the 
CJhalnya and Fa.fya to difeharge their feveral duties, not to perform fetvile 
afts. This alfo is a rigid precept, which the legiflator delivers m the fc- 
cond verfe. If he caufe twice-born men, girt with the facrificial thread, 
to perform fervile afls without their confent, he fliall be fined fix hundred 
paifas; and this, at the objeBor's opmtan, agrees with Cuelu'cabiiatta’s 
cxpofition. 


It 
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It is anfwered, the exprefEon, witnoat their confent,” admits feryitudd 
with their confent t and fervile a£ts may be performed for a Brabiitana^ by a 
man of the military or commercial clafs, from religious motives. As is re- 
lated in the Mabdbbarata and other works, that Cr LsHn^a, an mcarnation of 
the divinity, who took upon himielf the human body, and accepted the cuf- 
toms of the world, did prcfent water to wafii the feet of Braimanas, The au- 
thor of the alfo obferves on the words, "cannot be releafed from 

jlavery” (XXXV), that they regard others befides '"Sudras^ but born of a 
lemale Have in the houfe and the like. 

If an independent employ a Vaifya and ti'^Sudra^, hired as fer- 

vants for military duties or for commerce or the like, in wafliing his feet, 
againft their will, he (hall be amerced. Such is the fenfe, as appears from 
the ufe of the term, ** by his power” (XXXVII 2). 

Then, liCSudra, at any time, do not perform fervile afts for a 
mana, ought he to be forcibly employed in his fervice ^ It appears from the 
expreflion, “ cannotberelea/ed from ailateof iervitude,'^ thatthe/Iateofler- 
viiude, which has already occurred, cannot be annulled. But, m this cafe, 
the man has not become a Have j what then fhall be annulled ? This fliould 
be confidered. 

It fliould not be objected, that the ftate of fervitude was born with him, 
becaufe that is intimated by the word*;, a ftate which is natural to him 
(XXXVI) ; and accordingly the fervitude even of one unbought is admitted 
by^he following text. 


xxxviu. 

Menu : — But a man of the fervile cla&, whether bought or 
unbought, he may compel to perform fervile duty ; be- 
caufe fuch a man was created by the felf-exlllent for the 
purpofe of ferving Brdhrmmas. 

The expreflion, a date which is natural to him,” has no fuch meaning as 


* So the MS. It fliould bs- Cfiatnja ot Vai/ja. 


flippofed 
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Juppofed in the oljeHhn. What doss it mean ? When ti'SHdra is born, is fcrvi- 
tude to all vien born with him ^ Or fervitudc to no one in particular, but gene- 
ral, and he afterwards becomes the Have of him who takes him? Not 

the iirft j were it fo, that might be taken as a flavc by all twice-born 
men; and if any not ferving any perfon, were accidentally ilarved or 
the like, it would be a fin on the part of all twice-born men : a perfon cannot 
compel any''iSiii/r<7, 'lahom be meets on the road, to perform fervilc duty. Nor 
h the icQondifuppofit'ion right; for, fervitnde requiring a permanent connexion, 
there cannot be a ftate of fervilude without a maftcr to be confe- 

quently it is proved, that the fon of a female Have forfdken by her madcr 
is not, at the moment of his birth. Have to any man. Even though a ftate 
of ferviiude were admitted to belong to that ''SuJra, there would be no ufe 
in thus fupp^ng a peefedk, but unconnected, fervitude ; for, even though he 
were a Have generally, yet, unlefs he be received m donatm or etbenstfe by 
any one man, he cannot^be forcibly feized by him. 


On this point the bejl opinion is this ; as property in gold, filver, and 
other efFeCls received, may be devefted by gift, fale, or other alienation ; but 
not the dominion over a wife, though received like gold or the like; (for a 
hulband and wife are not divorced by defertion or neglcCl;) fo aflave alfo 
is not emancipated. But that is technical, not adlual : for, during the pc* 
nod of defertion, there is no fin on the part of his mafter in not fupportjng 
him; and his maftcr has no power over wealth then acquired by hini* “ ^ 
ftate natural to him*’ (XXXVI) is mentioned as a caule : and naturd *’ sig- 
nifies produced at the creation, when the fcrvilc clafs was produced ; nsncly^ 
bis natural fuHfiftcncc by fcrvilc attendance. 


If any fiave, crnancipaled by his maftcr, has undertaken fcrvilc attendance 
on fome other perfon, and afterwards the former maftcr claims him; 
is the rule in that cafe? lie belongs to the fccond maftcr, bccaufe, in ft'ft* 
he accepted Lu ferreia at the very moment, when his firmer fcrutnJc 
ccafing. What is fiid of a Brabmana compelling a man of tlic fcrvilc cbfj m 
perform menial offices (XX Will), is intended to authorize ilicfcrvitudc of ■* 
^SbJrjt after foibidding that of a Cjtatriyi and a Vailfi. Uy the cxpisl* 

fion “compel him to perform fervilc duty." is declared the propriety cf 
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employ ing a in menialoffices,whetherbought or unbought; theword 

“ bought’* implies flave in general j “unbought” denotes hired fervant and 
the like ; confequently there is no offence in employing him on flavifh 
work, though he be a fervant cniy. This is exprefsly declared. 

.Until a emancipated by his mafter, be taken by another, aS 
thus explained, he may be remanded ; and a Cjlatri^a and Vaijya may be 
-employed in fervile duties with their confent ; they may be releafed from 
fervitudc by the favour of their mafter, and cannot be again feized without 
their own confent. A mafter employing a ''Sudra, whether he be a hired, 
or a commiffioned fervant, in menial offices, lhall not be amerced; but 
if he employ a CJhatriya or Vaifya in fervile duties, againft: their will, he 
ffiall be amerced. Such is the concife ftatement of the lavs. 

That one born of a female Have in the houfe, one bought, one received 
in donation, and one inheiitcd from ancellors cannot be rclcafcd from fla- 
very, has been declared ; Na^reda next declares that one, who gave hira- 
felfin this form, “ I am thine,” cannot be releafed from llavery. 

XXXIX. 

Na'iieda : — Over the flave, who, having given himfelf in 
this form, I am thine /' goes to another^ the ficond maflcr 
does not acquire ahJoluU dominion: at pleafure the former 
owner may reclaim him. 

This muff be underflood of a Have, who goes of his own accord, with- 
out emancipation hy the favour of his mafter. 

“SLAVE/V/V^r<3//yone not his own mafter. “If he go to another perfonf* 
if he go to become a Have ; in that cafe the former mafter may claim that flave : 
and the other mafkr, though he have received him, does not obtain him as a 
fave. But emancipated by the favour of his mafter, he may be releafed from 
flavery. This fhould be affirmed; elfeit would be unequal, that one bora 
in the houfe and the like may be releafed from flavery, and that one, who 
offered himfelf in this form, “I am thine,** fhould be incapable of freedom. 

4R It 
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It may be adtnitted, that by their mailer’s confent, a Cjhatriya and a Vaifya, 
who have voluntarily undertaken fervitude* may be releafed from flavery, 
and be received by another ; but a '^Sudra may not be taken by another 
mailer; for it is declared by Menu, that a.''Sudra, though emancipated by 
his mailer, is not releafed from a Hate of fervitude. This inference is de- 
nied. Since there Is no proof of the former maftefs property after eman- 
cipation, an unowned Have may be received : and, a fecond property arifing, 
both have not a dillindl owncrlhip. The title of both is abfolutcly fimilar ; 
but the right of the fecond mailer fubfills, becaufe the Have has not been 
emancipated by him j therefore, without his confent, the former owner is 
prevented by this text (XXXIX) from feizing the Have. 

It Ihould not be objedled, that the text of Menu (XXXVI) Ihows the 
former owner’s property in a Have, though forfaken by him; hence a fe- 
cond mailer acquires no property in a Have ftill appertaining to a former 
owner : for one peculiar right precludes another of the fame nature. Pro- 
perty in anenfranchifed Have, caufing dependence and the like, is not literally 
admitted. That another may take him again into fervice, though enfran- 
chifed, is implied in the text of Menu (XXXVI); elfe, an enfranchifed 
Have not being forfaken by his former mailer, the '^Siidra would be deprived 
of a livelihood, lince he could not be received by another ; or the houfchold- 
cr would be guilty of fm in not fupporting the Have, though voluntarily dif- 
mifled j fuice there could be no rclinquifliment annulling his property. 

Ir /t be admitted, that a right, called owncrlhip, over the liberated Have, 
fubjijli to authorize the mailer to remand his Have, wherever he refiJe, 
ctv/; after he has found a livelihood by aims and the like, ftill there is no- 
thing inconfiftent with the right of the fecond mailer; for his property is of 
a dilfcrcnt nature. But, in fa£l, no different title is admitted ; fo*" 
he expbined h-j fupp^f.nglbc properly annulled j and ar.aba wltrprtbithn would 
be inconfillctu with din'Msntfe. fecond mailer. The tc-xt of Menu (XXXVI) 
inliirrates the taking cf Lv.t again into Jirvicct after emancipation from 
mailer, as wtU as from his lirA ; for no diHinflion is cxprclfcd. Thus, ae 
cording to authors, any llasc, emancipated by bis mailer, received by 
iJicr, and emancipated by him alfo, may be taken by his former mailer. 
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On the opinion, in which the flave for a ftipulated time is oppofod to 
him who gives himfelf in this form, ** I am thine,” this text (XXXIX) re- 
gards a flave for an indefinite term, as well as a flave for a definite time 
whilft the period Jiipulated is unexpired. A flave for a definite term is libe- 
rated after the period expires. But, according to authors, the flave for a 
flipulated term, as diflin6i from him who offered himfeif in this form “ I 
am thine,” is not intended by this text (XXXIX). This ihould be admit- 
ted. 


XL. 

Na^reda: — TheYj who are ftolen and fold by thieves, and 
they, who are enflaved by force, Ihould be liberated by 
the king: their flavery is not admitted. 

Stolen by a robber in their infancy, or by a thief, and fold by him, but 
remaining filent at the time of the falc through apprehenfion of ill treatment 
from the robber, and afterwards telling the circumflanccs to obtain their free- 
dom, ihefe Oaves Ihould bereleafcd; and. if the mailer refufe their difeharge, 
they lhal! be liberated by the icing: and they, who are enflaved by force, 
("S&dras; and CJhatriyat, or Vaifyat^ employed in fervile work without their 
confent;) fliall alfo be relcafcd by the king. 

If a potent robber, feizing any perfon, fell him ; and the perfon fold re- 
main filent ; in that cafe he ought not to be liberated by the king, becaufe the 
purchafe was made through the fault of the perfon fold. This is denied • for, 
whether he have confented or not, the validity of his a£l under the impulfe 
of fear is not admitted by Ya''jnyawalcya (Book 11, Chapter IV, v. 
LVIII). 


XLI. 

Ya'jnyawalcya: — One enflaved by force, and alfo one fold 
by robbers, is releafed from flavery. 

This text of Ya'jnyawalcya (XLI) iscited by Vijnya'^neswa^ka 
in this manner j ” the Icgvflator declares the law applicable to the have and 

apprentice,” 
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appi-entice.” Confequently his meaning is, that one forqjhly taken as a 
pnpil is alfo rekafed. But an apprentice is not Aiggcfted by the literal 
fenfe of the text ; for he is not a flavc, nor is he bought. However, a pupil 
is comprehended m the rule by parity of reafonmgj and the obvious argu- 
ment, noticed by this author, is alfoobferved by us: moreover, (hould any 
perfon, forcibly taking one fit to receive inftruclion in arts, compel him to 
jefide in’ his houfe, and employ him m work ; or ifany perfon, not having 
authority overtheboy, to pleafe a teacher of arts, deliver to him another’s child 
(without the knowledge of the father and mother) to recei/c indruclions in 
an art, in thofe cafes alfo his apprenticeflnp is null. This is implied, 
VijNY A^NE swara’s meaning is this; it apnears from the legiflator’s pro- 
pounding the duty of an apprentice, after this text (XLI), by the verfe cited 
in the preceding fedlion (XXI), that an apprentice is alfo implied ici this 
text. 

But others iay, that Vijnya'ne^swara, author of a commentary on 
the collected texts of Ya^/nyawalcva, having premifcd the five dc- 
fcripiions of pecibns bound to obedience as delivered byNA^EDA, and 
not finding any mention of pupil, and of hired and commilTioned fervants, 
in this chapter ^Ya'^JNyawalcyAj fays, *♦ he declares the p^rticulajr law 
Tcipc^ing flaves and apprentices:” therefore one verfe (XX-J) relates to 
flaves j the other verfe (XXI) relates to apprentices. 

This might be fuitablc, if it were not repealed, when citing the other 
Tcrfc (XXI), ** be declares the duties of an apprcniicc.** In fadl, from his 
ufe of the term “applicable,” (“ he declares the particular law applicable 
to the flavc and apprcniicc r”) the commentator hints another opinion: it 
may, or it may not, be fo; ^j//compulfivc apprenticeflnp and the like njuft 
be null under the general text (Book II, Chapter II, v. X). This we deem 
ii proper ex'cft.cn, 

“ A.*»d alfo one fold by robbers’* (XLI) ; it is ihc opinjoa of Vijnya- 
m,Vv/ara, ihat under the word “alfo,” one pledged and one given are 
hkcv.ifc rclcafcd : and it (l.culd be undcrAood, that a perfon won in a flake 
flom a lolber tlvoaU .Ifg be difthargcJ, 


Na'kiida 
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Na^reda declares the mode of emancipation for all flaves. 

XLU, 

Na reda ; — Among thofe, whoever refcues his mailer from 
imminent danger of his life, {hall be releafed from ilavery, 
and (hall receive the {hare of a fon. 

Among thofe flaves of fifteen forts, whoever delivers his mafter from 
danger of life, is rcleafed from flavery, whether he be a Have inherited from 
anccllors, or be of another defcnption This is the general caufe of en- 
fnmchifcment of all flaves, as mentioned m the Mitacfiardy on explaining 
the text of Ya jnyawalcya (XLIV), “ he, who faves the life of his 
mafler attacked by robbers, by a tiger, or the like, fliould be emancipated ** 
Therefore the conftraflion. is, among thele flaves above defcnbed, (one born 
oFa female flave m the houfe, one bought, one received m donation, one 
inherited, and one, who offered himfclf m this form, “ I am thine,*') who- 
xver refcues his mafler &c. This confequently obviates the bad interpre- 
tation. that one maintained m a famine, or the like, is not releafed from 
flavery on refouing his mafter from danger of life , for, m companfon with 
one maintained in a famine, the fervitude of one inherited or bought is more 
rigidly permanent, and the emancipation of one, who faves his mafter’s life, 
IS mentioned generally by Ya jnyawalcya. 

Without tbe confent ofhts maJlerXo his emancipation, he is not releafed 
from fervitude on faving his mailer's life , this confent alone effedts his re- 
leafe from flavery . fuch is the mdudtion of common fonfe, for preforvation 
of life, and every other fcrvice, is incumbent on a flave bought. If this 
be affirmed, the anfwer is, no fiich rule can be eflabliflied without autbortty 
from the text of a fage, or of an ejleemed author. 

A MASTER and fervant, fkilled in fwimming, are crofting a nver to go 
to another village. The mafter’s apparel accidentally becoming loofe, hiS 
^ow&TofJwimmmg is loft, while he is bufied in making faft his apparel; 
and he is unable to pafs the remaining part of the river, meafured by five or 
from the pore t he is, however, landed by the fervant, who had 
4 S crofted 
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crofted before him, with the help of a boat or the like found on 
the fliore. In this cafe is he relcafed from fervitude, or not? It fhould 
not be affirmed, that he is relcafed from fervitude, in this cafe, under 
the authority'^of the ordinance: for it would be inconfiftent with ap- 
proved ufage. 

On this point, fome obferve, that, where a Have, negleding his own 
fafety, and highly valuing his mafter*s life, refeues him from the encounter 
of a tiger or the like, and is himfelf preferved by the adl of God ; 
in that cafe he is releafed from flavery. But if fome perfon attempt to de- 
ftroy a man by poifon, and the Have of that man, difeovering it, prevent 
him from eating the poifoned food ; or if the mafler intended to go out of 
his houfe, not aware of a tiger ftandingat the door, but his flive, feeing the 
tiger, prevent him; in thefe, and fimilar cafes, it may be admitted, that 
he is not relcafed from fervitude. This fliould be examined. 

And fliall receive the fliare of afon*’ (XLII); like a fon, he fiijll re- 
ceive a lliarc of that man’s ucahh. That the flavc fliould, hkc afon, take 
the heritage of a UriZ/K/.J, feems contrary to reafon ; but fliould be allow- 
ed, bccaufcit is admitted by Vijsva'^ne^swara, Thus, in the chapter 
on the adminiflrution of juflicc, or forms of judicial procedure, after premi- 
fing flaves from ihc Nsonb, and the refl, he fays, “flnee it is declared by 
Na'reda, that whoever rcfcucs Ius maflerffom imminent danger, fliall be 
relcafed (XLII), v^hat IhoulJ bar his fuit agiinfl hu mafler, if !ie be not rc- 
Irafcd, or if the llurc of a Ton be not given ?” Therefore no doubt fliould be 

entertained on vs liai is cNpjtlTcJ by the text, in the fenfe tint invcfligatcd 
by authors. However, in fome phccs no fuih ufigc fubfifls on th‘ occj- 
jy hcneHls received fum iU'.cs ; and therefure, in wh ifcvrr country it is 
not tuflouury togivc n fon’i lluic /oj in that country, if a benefit be 

received from as y iLve, the (lure of a fl^n ihouM not be given to him 
V. XCVIII.J 

Is tic Uc!’i:^rj s! d ciher workv this teat (XLU) is tiled; but r.o- 
il.h g I aii>cuLr IS Lid aii tt. 
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XLIIt. 

Na'reda : — One maintained in a famine is releafed from 
fervitude, on giving a pair of oxen ; for M'hat was con- 
fumed in a famine, is not difcharged by labour alone. 

** One maintained in a fam'nc, 'orfavcJ from death by food fupplied during 
afcarcify ofprovificns, ishb latcd by the gift of a pair of o\en. Thereafonis 
affigned; \vhat was ccnfu-rcd daring the famine, is not difcharged by his la- 
bour but requires fome other payment; and that, under the authority 

of the text, is thegif:of a pair of oxen. Such is the conftruftioA according 
to Chande SWAR Confequenily one maintained in a famine, defiring 
emancipation from fervitude, mull give a pair of oxen; fo much is the 
confideration of his cnfranchifcment under the authority of the text ; 
and what was confumed during the famine, is abfolutely difcharged 
by the work already performed by him; but. on account of the difficul- 
ties of that feafon, and the great value of things t!:cn confumed, a pair of 
oxen muftalfobe given. Such is Chandc‘'swara’s meaning. 

ButMisra holds, that the fenfe IS this; he is releafed on giving what 
he confumed during the famine, together with a pair of oxen. Confequent- 
]y he muft repay what he ufed during the dearth. By dlrefting payment 
of what he confumed, it is not meant, that the value, it then bore, Ihould 
be made good; but, if it cannot be repaid in kind, it fliould be paid by 
an equivalent for the price borne at the time of emancipation. 

Is not what he then confumed, repaid by his labour ? The fage replies ; 

“ It is not difcharged by his labour’* (XLHI)- It is alfo f^id in the Miidc~ 

in aglofs on the text of Ya JNVAWALCYA (XLIV), one maintain- 

‘ ed in a famine, and one maintained in confideration of fervice, are eman- 
‘ cipated on relinquiffimg their maintenance, repaying fo much as has been 
‘ confumed out of the mafter’s property from the commencement of their 
‘ fervitude.* The meaning is this j it is intimated by the text, that property 
-ceafes on relinquifhmg maintenance, that is^ food or eatables : but, if one 
maintained in confideration of fervice, do not eat his mafter’s food for the 
fpace of feven or ten days in the month of '^Af-j.ini (afeafon of religious 
''' - ahf.ir.cncc ) 



ahjlinence ) that is no relinquiflimcnt oF maintenance. Since he has no pro- 
perty m food, which ought not to be eaten, that canbcnolofs oFmaintenancc. 
It therefore appears, tint relinquifiimcnt of maintenance confifts m rclin- 
quilliing food to which he has aright. 

Since a flave has no wealth exclufivcly his own (LI and Lll), is it not 
impofliblc for him to repay what he has confumed ? Although this objec- 
tion may be made under the opinion, m which it is contended that haves 
are incapable of properly, yet theflavc*so\vnerlhip of wealth given through 
affeftion, like that of women over female property, muft be univerfally ac- 
knowledged. 

Others hold, that the le^t of Ya'^jnyaw ^lcya (XLIV) does not re- 
late to one maintained in a famine, becaufe the gift of a pair of oxen is not 
mentioned, but relates to one maintained in confidcration of fervice; for it 
accords with a text of Ka'reda (XLVIU), and m that text the word 
immediately” (hows his emancipation on the very day, when he deffres 
his releafe from fervitude. (It Ihould not be objeifled, that the word im- 
mediately,*’ iignifying that day, denotes his cnfranchifement on the very day, 
when be relinquifhes maintenance, •with, or nvithout, demanding bis dtfebarge. 
That word would be fuperfluous, fince the fame fenfe might be obtained 
without It : and It mujl therefore Jigntfy the day ivben he claims bis releafe. ) In the 
prefent inftance feme confidcration,fuch as the gift of a pair of oxen, is re- 
quired for emancipation from fervitude. Even though one mainuined in a 
famine were not diftinguifhed from one maintained m confideration of fer- 
vicc, ftill, being diftinguiflied from a fervant for a period depending on agree- 
ment, he mull give a pair of oxen befidcs rehnqmfliing his maintenance. 
By the word “rehnquifli** (XLIV) is here meant not accepting it. 

Since one mamtamed m a famine is (imilar to this fervant, the expodtion 
delivered by Cii ande^sv/ar a on the words, “ for what was confumed &c." 
(XLlIi) ftiould be idmittcd in this cafe. Nor Iliould it be objedlcd, that 
It appears from the word liquidate in the following text, that both mull re- 
pay wlut they have confumed- 


XLIV. 
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XLIV 

Kjji-Ya'jnyawalcya:— He, who faves his mafter's life, is 
releafed from fervitude, and fo are fame flaves on relinquifliino- 
fubfiftence, and others on liquidating that debt, for zuhich 
they became faves. 

Saving his mafter*s life and pa^ mcnt of debt are diftindl from the direc- 
tion for a pair of oxen to be given by one maintained m a famine How- 
ever, there is no difficulty, fay tbeje laioyers, in explaining “ liquidate** as 
fignifying, tint he is emancipated by the gift of a pair of oxen, and by li- 
quidating what he confumed during the feafon of fcarcity, 

XLV. 

Na'reda: — One pledged li alfo \\?hen his mailer 

redeems him by difchargmg the debt, but, if the creditor 
take him in payment oj hts demand^ he becomes a pur- 
chafed Have. 

Whem the mafter, whoreflavehe is, or his own father, redeems him, 
or, when he redeems Inmfelf, (hen a Dave pledged is alfo releafed. 
But, if he, to whom the (lave is pledged, take him, he is afterwards a pur- 
cViaTcd , \\i%\ he lemam-s tmt WigVA So Rttnacars. 

He becomes a purchafed Have, becaufe he is fold by his mafter for a price 
paid in ibe remijjion of the debt and he, who fells himfelf, is in cfFedfc 
bought Hence thefe two cannot be releafed from flavery, unlefs by the 
favour of the mafter, or by faving his life, 

XLVI 

Na'jieda ; Paying the debt with intereft, a debtor is re- 

leafed from fervitude , and a Cave for a fixed period is 
alfo emancipated by fulfilling the ftiptilated term. 

Repaying, with intereft, fo much as had been paid, through his mafter, 
to a creditor, and for which he confented to become a Have Hence at ap- 
pears, according to feme lawyers, that intereft muft be again paid , elfe 

4T “ With 
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cable, if her mailer have no legitimate or adopted fon; for in that cafe 
file need not be cnfranchifed. This confiruflion agrees with the Pracasa, 
Panjata and Reinacara ; and Misr;^ holds the fame opinion. 

Na^rlda declares the form of manumifiion. 


L. 

Na'reda: — Let the benevolent man, who defircs to eman- 
cipate his own Have, take a vefiel of water from his fhoul- 
der, and inftantly break it; 

2. Sprinkling his head with water containing rice and 
flowers, and thrice calling him free, kt the majler difmifs 
him with his face towards the eaft : 

3, Thenceforward let him be called “ one cherlfhed by 
his mailer’s favour his food may be eaten, and his fa- 
vours accepted ; and he is refpefted by worthy men. 

“ Benevolent afife£lionate, or fatisfied. It comprehends a perfon 
emancipating the flavc who has preferved his life, or the like; for no other 
form of manumiflion has been ordained. Or the manumiflion of a flave, 
who has preferved his mailer’s life, (hould be performed by the mailer with 
affedlion and benevolence. 

“ Take a vefiel of water from his fhouldcr, and inftantly break it by this 
is figured the difcontinuancc of his office of carrying water. From the cef- 
fation of that duly, it appears, under the authority of the text, that all 
fervile duties are difcontinued. The fprinkhng of water with flowers and 
lice is aufpicious, and is ordained as a part of the ceremony of manumif- 
fion, '* Thrice declaring him free" js intended to confirm his emancipa- 
tion. Difmiftion with his face towards the eaft is aufpicious, and is 
ordained, i>ui as an unefftnUal part of the ceremony. Thenceforward 
he ftiall be called by the appellation of freidman or one cherilhed by 
his maftcr*5 favour.’* The Retndcara. 

Others 
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Others ftate this meaning ; his appellation formerly was. “ the flave of 
this man but now he Ihould be called’ “ chcrilhed by this man’s favour.” 

“ His food may be eaten it appears from the text, that, if a man of 
the commercial clafs "happen to be the flave of a CJhatriya, his food 
Ihould not be lhared by other men of the commercial clafs ; but after manu- 
miflion, it may be fhared by them: and lb, in other cafes. “ And his fa- 
vours accepted:” it appears, that favours Ihould not be conferred by fuch 
a Vaifya before manumiflion j but now, after manumifli on, they may be 
accepted. Some lawyers hold, that his favours could not be received, 
becaule he was incapable of property; but now. Cnee he may polfefs pro- 
perty, being free, his favours may be accepted. 


LI. 

Na'reda: — These three perfons, a wife, a flave, and a fon, 
have in general no wealth exclufively their own : the wealth, 
which they may gain, is regularly acquired for the man, 
to whom they belong. 


LII. 

Menu ; — Three perfons, a wife, a fon, and a flave, are de- 
clared by law to have ingeneral no wealth exclufively their 
own ; the wealth, which they may earn, is regularly acquired 
for the man, to whom they belong.* 

2. A BraYimtina may feize without hefitation, if he be dijlreff- 
ed for a fubfiftence, the goods of his "Sudra flave : for, as 
that flave can have no property, his mailer may take 
his goods. 

“ Earn acquire. The Hetiutcara, 

The fenfe is, ‘ doing adts whence property may be obtained.* Such adls 
are the labours of hulbandry and the like. But Cuelu'cabhatta lays, 

* Alieidy etted ia Boole 1I« Chaput 1V« t. LY1i 
a TI 


this 



( 3^6 ) 

this raeiely illuftrates the dependence of a wife and the reft, in refped of 
property acquired by themfelvcs; for it will be mentioned, that a wife has 
cxclufive property of fix kinds ; and a wife being qualified for afls in 
which property muft be ufed, a woman, with the aflent of her hulband, 
may even ufe wealth common to them both. Vijnya ne^swar a 
holds the fame opinion; and fo do JfMUTA-VAhiANA and others. 
But it does not appear to be admitted by Chande^swara, Va’^ciicspati 
Misra, and others ; for they otherwife explain thefe, and the texts which 
will be cited. The mode of reconciling tlic difficulties fuggefted by Col- 
eucabhatta will be delivered in its place. 

The fenfe of the fecond verfe (LII 2 ), according to Cullu'^cabhatta, 
is, that a 'Br&hmana mafter, without hcfitation, with confidence, without ap- 
prehenfion of puniffiment from ibe king, may take the goods of his Have 
if he be diftrefied : the fige fubjoins a complimentary phrafe j whatever 
belongs to bis Have, belongs to the mafter; the fiave, though he be the 
owner of the goods, has not cxclufive dominion over them. Therefore, 
under the authority of the text, the mafter, though he forcibly feize goods 
belonging to another ^/hat //, hektjgmg to Usjlave), ffiall not be amerced. 

But according to the opinion, m u hich it is maintained, that a flavc is 
abfolutcly incapable of property, “ without hefitation’* is explained ‘ with 
confidence;’ in this cafe, any whofoever cm only receive from 

a flavc effefts afeertaineJ not to belong to his mafter; but he rnuji 
not iiLcept goods which arc not Jo afccriaincd ; the fage declares it an offence 
to accept them without fuch an afeertainment, ** he can have no property 
6:c thus, if lie receive the goods of a ftranger from the handr of a dif- 
fcienc perfon, the validity of ihc gift may be queftioned. 

LIII. 

DEVALz-i, cited in tlic Rebmearaznd Chinldviem : — ArxEiitlic 
cieaiii of the father. Ton;* may divide his eftate; but they 
have no ownerfiiip or full dominion, vdule a faultlcfs father 
livci.^ 


• Ci’ei 13 tvc* V, r, V, 


( 3^7 ) 

2. Menu has declared, that, like them, women hav e no do* 
minion ovei any thing, while their hufhands live , nor 
Haves, while their mailer fur\ ives. 

It appears from the exprelTion, like them , ' that the want of dominion 
of a fon, whofe father is living, over the paternal cRate, of a wife, v^hile 
her hulband furvives, and of a fine, during tlie life of his mafter, are limilar. 
What IS this want of dominion > Since it is intimated by the two conditions 
(while the hulband lives, and whilu the mafter exifto), that both have domi- 
nion 01 ownerfhip after tlie death of the liujhandand nafer, even at that time 
dominion, or ownerlhip, but is in faft a mere entitv . In expound- 

ing the text of Napeda (Book 11, Chapter IV, v LlII o), perfons not 
their own mailers areexplamed b) authors, ‘ fons, Haves, and the like.* But 
want of dominion IS an abfoJutc want of independence. Acco-dingly that 
term is ufed inftead of the word dependence and flaves and the re/l 
cannot, at that time, give a\/»y tlicir own acquired property. 

It fhould not be argued, that this text relates to wealth acquired by the 
mafter of the flave, or by the huiband of the wife. The exception could 
not be pertinent, unlefs their dominion or ownerlhip might have beenfup- 
polcd , for an exception implies a prior general rule Since the independence 
of a fon might be fuppofed, becaufe he has ownerfliip of his father's wealth 
(Book V, Chapter I Seiftion I, Art I), the text is propounded for tl c 
purpofe of denying that independence Thus fome expound the law, 

“ Over any thing,” fince independence in regard to female property 
will be deduced frona particular texts, and from the reafon of the law, this 
dependence regards all things except that The wife s and the fiave s want 
of property abovementioned (LII) is a privation different from that of female 
properly and the like, or it may be underftood as dependence m regard to 
property different therefrom Wives and the reft maj accomphfh rites, 
for which money is required, by ufing female property and tlie like 

LIV 

Ca^'ty A^ANA . — ^Whatevep goods belong to a lla\ e, his maf- 
ter 
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this merely illuftrates the dependence of a wife and the reft, in refpecft of 
property acquired by themfelvcsj for it will be mentioned, that a wife has 
exclufivc property of fix kinds ; and a wife being qualified for aBs in 
which property muft be ufed, a woman, with the afient of her hufband, 
may even ufe wealth common to them both. Vijnya ne'^swar a 
holds the fame opinion; and fo do Ji'muta-va'hana and others. 
But it dots not appear to be admitted by Ciiande swara, Va ciiespati 
Misra, and others ; for they otherwife explain thefe, and the texts which 
Will be cited. The mode of reconciling tlie difficulties fuggefted by Cul- 
LU^CABH \TTA Will be delivered in its place. 

The fenfc of the fecond verfc (LII 2 ), according to Cullu^cabhatta, 
is, that a Br^hmana mafter, without hefitation, with confidence, without ap- 
prehenfion of punifhment from the king, may take the goods of his Have 
if he be diftrciTed ; the fage fubjoins a lax complimentary phrafe j whatever 
belongs to his flave, belongs to the mafter; the flave, though he be the 
owner of the goods, has not cxclufive dominion over them. Therefore, 
under the authority of the text, the mafter, though he forcibly feize goods 
belonging to another /V, bckugwg to IhJIave), /hall not be amerced. 

But according to the opinion, in which it is maintained, that a flave is 
abfolutely incapable of property, ** without hefitation’* is explained ‘ with 
confidence;* in this cafe, any ZlrJiwj /.j whofoever can only receive from 
a flave cftcBs afeertained not to belong to lus mafter; but be mujl 
not accent goods which arc not fo afeertained ; the fjgc declares it an oftence 
to accept them without fuch an aftcrtainmcnt, “ he can ha%e no properly 
&:c ;’* thus, if lie receive the goods of a ftrangcr from tb: hands of a dif- 
ferent perfon, the %alidity of the gift may be queftioned. 


UH. 

Df/VALA, exUil in the Rclr.dcaraTXWil Chinldmr,n the 

dcaiii of tile father, foiH may divide his eftate; but they 
have no ownerfinp ot full t/jwiubif, while a faultlcfs father 
livci.’^ 


• Cj .J 1-* V, %. V, 
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2. Menu has declared, that, like them, women have no do- 
minion over any thing, while their hulbands live ; nor 
Haves, while their mailer furvives. 

It appears from the expreffion, “ like them,” that the want of dominion 
of a fon, whofe father is living, over the paternal cftate, of a wife while 
her hulband furvives, and of aflave, during the life of his mailer, arelimilar. 
What is this want of dominion > Since it is intimated by the two conditions 
(while the hulband lives, and while the mafter exills), that both have domi- 
nion ot ownerlhip after the death of the luijbani and. ntafer, even at that time 
dominion, or ownerlhip, fubfifts, but is in fadl a mere entity. In expound- 
ing the text of Na^rbda (Book JI, Chapter IV, v. LIII 2 ), perfons not 
their own mailers are explained by authors, ‘ Tons, haves, and the like.’ But 
want of dominion is an abfolutc want of independence. Accordingly that 
term is ufed in/lead of the word dependence: and Haves and the re/l 
cannot, at that time, gu'e away their own acquired property. 

It Ihould not be argued, that this text relates to wealth acquired by the 
mailer of the Have, or by the hulband of the wife. The exception could 
not be pertinent, unlefs their dominion or ownerHiip might have been fup- 
poi'ed j forari ex'ceptroa rnrphes a pnior general rale. Sittccthc tfidependetrce 
of a fen might be fuppofed, becaufe he has ownerlliip of his father’s wealth 
(Book V, Chapter I, Sedlion I, Art 1), the text is propounded for the 
purpofe of denying that independence. Thus feme expound the law, 

“ Over any thing;” fince independence in regard to female property 
will be deduced from particular texts, and from the reafon of the law, this 
dependence regards all things except that. The wife s and the Have s want 
of property abovementioned (LIl) is a privation different from that of female 
property and the like; or it may be underftood as dependence in regard to 
property different therefrom. Wives and the reft may accomplilh rites, 
for which money is required, by ufing female property and the like. 

LIV. 

Ca'tva'yana : — ^Whatever goods belong to a Have, his inaf- 

ter 
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ter is declared by latv to have dominion over them; but 
that mailer has no right to the goods, which are acquired 
by publick fale. 

This reading (pracaia-iicreydt^ or publtck fait) occurs in feme places of 
the Retndcara: but in the Chtntdmem the reading is, through favour or by 
isdz (prafdda'uicreydtji and this maybe well expounded. What is fold, 
through favour, by the matter to the flave; or what is obtained by the Have, 
from his matter, by fale (that is, by purchafe), or obtained by him from 
his matter through favour, belongs to the Have, not to his owner. So the 
Reindcara. Misra expounds it: what is obtained by the tlave from his 
matter’s favour, or by fale from him, belongs to that flave : his matter has no 
right to It. As women are independent in regard to female property, fo 
arc flaves alfo m regard to property acquired by favour. It appears from 
the literal fenfe of the text, that flavesare independent in regard to what has 
been given through favour by the matter, or by another perfon. But Misra 
and the retl fay, by the mafler’s favour. 

Thc Fracas a and Rdnjdta concur in reading na fwami dbanam arbati^ the 
maftcc lus no right to the goods, LACSUitiOHACLA reads tatfiidmi dban- 
am arbeti, their inafler or owner has a right to the goods. According to that 
reading, “ their owner” is meant ot the Have. So the Reindcara. 

LV. 

Ca'tya'yana ; — A free woman, or one, \Yho is not a flave oj 
the fame majlcr ( for the word adasi may bear eilhei Jenfc'^), 
becoming the bride of a flave, alfo becomes a flave to her 
hujhand's czoner ; for her hufband is her lord, and that 
lord is fubjeft to a mafter. 

LuircUj, “ not a female flave that is, not mancipated to the mafler of 
him, uhofc bride flie becomes : for this ra/erpre/ar/so is ncceflary from the 

• 3 lie £l fi lufiJ/ c-tjwti lie oi9« obrioji isttrpreuuoa offfc uomia without a refercT e 

10 CkitJrg, 1 Hxi.U larc difcoicreJ, that both loietpreutioai are latenaeJ the 

r u cJ 09 iU» text. 
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connexion implied in the U'ord flave ; and, a mailer of the male {lave being 
fuppofed, it IS proper to interpret the text, not mancipated to him. The cx- 
preflion ihe becomes a flave,” alfo implies the fame connexion. In this 
expofition, the Vivdda Retmicara and Vtvdda Cbintdmeni concur : and the fe- 
male flave of another, or a free woman not the flave of any man, becom- 
ing the bride of a mancipated fervant, is enflaved to his mafter. In that 
cafe the female ilave of another becomes enflaved to the mailer of the male 
flave, with the afient of her former mafter. 

“ Not a female flave if the negation flioivone different from a female 
flave generally a free •woman)^ and if it be faid, that fhe, who is the 

flave of any other perfon, is not djfterent from a female flave generally, 
^that //, Jke is not a free •xoman,) ftill there may be a general difference 
from flavery, becaufe fhe is releafed from fervuude by b:r riafefs confent 
its her marriage* In eff.d; there is no ditftrence hetz,een ihefe exp fit^ons* Such 
is the opinion intimated in the Retndeara* 

But Misra writes, that her marriage is in faft a caufe of emancipation 
from fervitude to her former mafler. Hence this text belongs to that title 
(the title of emancipation) ; and proves the fecond fervitude to be formed vrith 
the confent of her mafter. In the cafe of her marriage without his confent, 
as in the marriage of a ch'eticd or female attendant, the former mafter's pro- 
perty is not loft. 


4X 
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ARTICLE II. 

ON PERSONS LIABLE PO SLAFERT. 

LVI. 

NA'REDA: — In the inveife order of the clalTesflaveryisnot 
legal, excepting the cafe of one, who forfakes his duty : in 
this refped the condition of a Have is held fimilar to that of 
a wife. 


" In the inverfe order j” thus a cannot be the Have of a." Sidra; 

nor a CJhutriya^ of a Valfya-; and fo forth. An illuftration is given; 
** fimiUr to the condition of a wife as a woman of the commercial clafs- 
cannot be the wife of CL"Su.dray nor a woman of the military clafs be the 
wife of a Vaifya ; fo in this cafe alfo. ** Excepting onc» who forfakes his 
duty;” by this it is expreffed, that one, who forfakes the duty of his own 
order, may become a Have evert in the inverfe gradation of claiTes. Such is 
the opinion of Misra and Chande^swara, Confequenily an apoftate 
Vaifya^ may voluntarily become the flavc of a^'Siidra, and lb forth; but, if 
he do not agree to become the llive of any perfon in particular, the king 
lhall make him his bwn Have, as already mentioned. 

On this point an obfervation Ihould be made : the fervitude of him alone, 
who forfakes thcpiofejfed duty of his •* older,” is exprefbly allowed in,the 
inverfe gradation of claflcs ; is the fervitude even of others, than a Brdb^ 
inana^ who forfakc the duty of their “ clafs,” illegal in the inverfe grada- 
tion ? for how can the expreflion, ** except one, who forfakes his duly,” 
bear both fenfes. 


LVII. 

Ca'tya'ya^ja : — Bhrigu admits the fervitude of one, who, 
being his own mailer, gives himfelf, as the marriage of 
a wife felf-givtn is acknowledged : flavery fiiould be limited 
to three clafles; never can a Brdhmana become a (lave, 

3, The 
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2. The feYvltude of men of the military, commercial, and 
fervile dalles, who have forfeited their independence, may 
be in the dire£t, not in the inverfe, order of the clalTes. 

3. But even a man of equal clafs mull; not reduce a Brdk- 
tnana to flavery ; yet a mild and learned man may employ 
in labour one inferiour to himfelf in thofe qualities. 

4. Still let not the highell twice-born man perform im- 
pure work ; for the glory of a king is obliterated by the 
flavery of a Brdlunana. 

I 

5. The law permits the fervitude of men of the military, 
commercial, and fervile clafles, to one of an equal clafs, 
on forae accounts ; but on no account let a man compel 
a Brdhmana to perform fervile afts. 

Never a Brahmana'' (LVIf i) : the flavery of a Brobmana is univcr- 
fally forbidden : as vi ibe cafe of a wife.” He clucidafes the precept f 
“ in thedire«ft order of the chfles, die.’* Men of the military and other 
tribes, accidentally forfeiting their freedom and independence, Tuay become 
favesin the diieit order of the clafles. This conftrudlion is JuggeJlei by 
preceding terms. Though the (crvitudc of a Brdhmana be univerfally pro- 
hibited, he repeats the prohibition for the fake of particular explanation ; 
“ but even a man of ctjual clafs &c.” Or the fervitude of other clalTcs, 
in the direfl order, is declared / as there is no clafs fuperiour to a Brdb^ 
mana^ his fervitude to a man of an equal daft might be fuppofed : the ftge 
obviates that doubt. ** But even a man of equal clafs Sec," (LVII j) ; 
by this it is implied, that the fervitude of C/bairiyas :in^ the refl, to mca 
of equal clafs, is permitted. He fubjoins a particular rule in refpea of 
a Brdhmana: ** a mild and learned man &c. fuch a man, reducing to fer- 
vitude a Brdhmana inferiour in refpeft of virtue and learning, may not 
compel him to perform impure work, fuch as removing urine or or- 
dure; but he may employ him m pure work, fuch as fvveeping a tem- 
ple or the like. But the king fhould never reduce a Brdhmana to flavery r 

the 
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the fage therefore fays, the king’s glory would be obliterated. Or the ex- 
prefljon is general ; his glory would be lofl-, even if a Brahmana be enflaved 
by others. This intimates difgrace. Hence the fervitude even of a will- 
ing fhould not be permitted; ^QX the king himfelf would fuffer 

thereby. 

By forbidding the fervitude of a Brahmana^ no objcftion is implied to 
his ferving as an agent, in collecting the revenue of a village or the like. 
It Ihould not be faid, that even the office of an agent, being fer- 
vice, is forbidden, becaufe Menu ordains, “ never let him {a Brahma- 
na) fubfift by SwavriUt * and he himfelf explains it, Service is 
named Siaavrtttit or doglhingt and of courfe he (a Brahmana) muft by 
all means avoid it 5*’'!' which is expounded by the learned, fervicc or aCla 
producing gratification only^ naf religious merit. From the declaration con- 
tained in the following text, that a fnejl^ becoming the king’s fervant, is not 
a true Brabmanot (or, which is the fame thing, that the prieft offends,) 
no fault on the part of his mafteris cftablifficd. 

''Sa'ta^Tapa : — Those untrue Brdhmanas are declared by ho- 
ly fages, acquainted with the principles of things, to be of 
fix/orts ; the firft of them isa fervant of the king ; the fe- 
cond, a buyer and feller. 

Some hold, that a Brahmana, may, with his own confent, be employed as 
a commlffioncd fervant j but not, without his confent : for the appropriate 
fine would be thereby incurred. 

** The law permits &c.” (LV 5) : equal clafs there comprehends equal 
qualities. Thus a CJkatriya, a Fatfya and a ''Sudra may be employed as 
Oaves by men of equal clafs, even though thefe be only equal in virtue ; fuch 
is the law in rcfpcfl of thofe clafTcs. But a Brahmana can never be the flavc 
of one mtrely equal in virtue. 

The Pdrijdta and Hni.A'^YUOJtA. 
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A Brahmana^ who follows the duties of the military, commercial, or fer* 
vile clafs, bearing arms, pradlifing hufbandry, commerce and the like, or 
performing fervice, can never employ a Brdbmana in a fervilc duty, 

. Lacsiimi'diiera, 


But Chande^swara affents to both conflrudions. 

“ Their feveral duties’* (XXXVII i) arc explained in thz Rctndcara, 
the duties ordained for the military and commercial cla/Tes. They arc 
maintained in confideration of fuch work. But, if a Brdhmam caufe them 
to perform fervile a£ls, the fame Icgiflator declares a penaltj (XXXVH 2). 
A Brdbmanay who, by his power, (hall caufe twice-born men, girt with the 
facrificial thread, (or virtuous and learned,) to perform fervilc a£ls without 
their confent, fhall be fined by the king fix hundred ^anas. This’ls the 
fenfe according to the Retndcara* By ** twicc-bom men” arc meant the Brdh» 
mana^ CJliatriycti and yaijya. But, with their confent, there is no objeflion 
to the performance of fcrvile a^s by men of the military and commercial 
clafies. 

But a man of the fervilc clafs, whether bought or unbought, he may 
compel to perform fervilc duly (XXXIII) : whether bought or unboughf, 
he may compel him to perform impure work. 

The Rttna^ara, 


LVIII, 

Vishnu : — He, who employs a man of the moil: elevated clafs 
in fervile duty, lhall be fined in the higheft amercement. 

“ A MAN of the mofl elevated clafs*' is explained in the Cbintdimm, a 
man of the facerdotal tribe. Others think there is no difficulty in affigning 
fuch a puniflimcnt to the man, who employs in fervile duty, one of a higher 
clafs, than his own. 

In the cafe of one, who is not his own maficr, dominion and ferMtude 

occur in the inverfe order of the clafTcs j <jx in the flory of Heris'ciiaso is, 

4 Y 
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ncctdedwi the 'Mdrcard'eya^purdnat accordingly the term, his own maftcr,” 
IS ufed by Ca^tya'^yana and others, when prohibiting fcrvitude in the m- 
verfe order of the clalTcs. 

ClIANDE sv/ar 

It {hould be confidered, that the expreffion, ** his own mafter,’* is thus 
ufed in the text of Ca tya^yana (LVII) , “ one, who, being his own maf- 
tcr, gives himfelf,” The fervitude of one, who is not his own maftcr, in the 
inverfe order of the clafles, may be thus underflood , when a de- 

livers his own VaifyOL flave to be the mancipated fervant of 
then onCy is not his cco;; imjlery becomes a Jla-ie in the •nvtrfe order of the 
clafes. 

LIX. 

Ca'tya'vana; — He, who feizcs a woman of the facerdotai 
clafs, he, who fells her, and he, who enflaves a tvoman of 
family impelled by lull, 

2. Or caufes her to be approached by anothei, Hiall be a- 
merced ; and that eujlavemait is null. 

There is a flight difllrcncc m the reading according to the Reti dcara and 
Chirtafre/ii.* “ Impelled b) lufl’ is explained m the with her own 

confent through dcfirc. Both authors explain the ic\t, “ he, who enflaves 
a woman of family voluntarily efienng hcrfclf, or who delivers her to ano- 
ther, fliall be fined." Authors have not exhibited the interpretation, 
*' he, who enflaves a woman of family impelled by lufl, [that u, unable to 
refift the tmpulfc of dcfirc, and tbetejore yielding her perfen,) fliall be fined." 
Ncr IS It nouced, that this is inconfiUcm with Ameu a’s interpretation of a 
woman of family, ‘ a woman, who prcfcivcs tie our cf\\zx family.* 

“ \kd that u null" (LIX a), that enihvement is null and void. Thu* 
It u n ciJcntally mcniio icd, tliat flie is of couifc releafed from flavery. 

• Ja I jc tj", iLc icj.1 Ji rt-J C»^./ -I*, LIU* r, ll.i» 
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LX. 



C 375 ) 

LX. 

Ca'tya'yana: — The man', who treats as a have the nurfe 
of an infant child, or a free woman, or the wife of his de- 
pendant, incurs the fiift amercement. 

2. And he, who attempts to fell an obedient female have, 
though Ihe refill the fale, and though he be not diftretfed 
but able to fublill, fhall pay a fine of two hundred panas, 

“ The nurfe of an infant child/* who nouriflies that infant at her bread. 
“ A free woman,'* intruded to him, or who has become a fervant for main- 
tenance. “ His dependant j" his fervant. “ Though flic refid though die 
fay, “ 1 ought not to be fold.’* 

The Rdnacara. 

It appears, that tlic nurfe of an infant, though die be a flave, fliould not 
be fo treated; for ** \sovcLZVit** fubfequently mentioned, denotes an inde- 
pendent woman. Va'chespati Misra clearly explains it: “the nurfe of 
an infant,’* though die be a Have ; that is, one who gives her bread to an in- 
fant: “ a free woman;” one, who ferves for fubfiflence and the like : if 
they do not confent to be fold, the feller incurs the fird amercement, or a fine 
of two hundred and fifty panas. 

“ An obedient female dave *’ (LX 2 ); from this it appears, that there is 
no objedlion to the fale of one whofe condufl is vicious. It alfo appears from ' 
the term, “ though he be not didrcded,” that there is no objedtion to the 
fale, if he be didrefled for fubfidence; and from the exprefllon, “able to 
fubfid,” that there is no objedlion to the fale, if he be unable to fubfid 
otherwife, though the feafon be not calamitous. 


SECTION 



( 37fi ) 


SECTION III. 

ON WAGES AND HIRE. 

LXI 

Na reda: — ^The rule and the afl; of payment, and nonpay- 
ment, of the wages or hire of fervants are 71 otv declared ; 
called in law nonpayment of wages or hire. 

The title of law, called breach of promifed obedience, has been already 
propounded, that, which is called nonpayment of wages or hire, is now 
delivered* Confidering breach of promifed obedience as a branch of non- 
payment of wages, Menu has not feparately propounded it, or breach 
of promifed obedience falls under the roifcellancous or fupplcmentary till**. 

The rule and aft of payment and nonpayment both conjiitute the titli of 
nonpayment of wages or hire The rule of payment, (“ wages or hire 
{hould be paid ,”) and the aft of payment the rule of nonpayment, (“wa- 
ges or hire fhould not be paid ,* ) and the aft of withholding payment tbfs 
are comprehended m nonpayment of wages or hire 

Vijnya'ne'svvara reads, “ the confeculive rule of payment and non- 
payment of wages to fervants is declared and he expounds it, the confecu- 
tivc rule of pa/ nent, and confccutivc rule of nonpayment, will be delncr- 
cd m the following verfes, tb^ title of nonpayment of wages or lure 

LXII 

Na'reda. — Let the mailer, for whom work is performed, 
pay wages to the fervant, according to their agreement, 
at the beginning, the middle, or end of Ins labours, as 
may be fettled between them : 


2. Wages 
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2. Wages not being ftipulated, let the fa£lor, the herdf- 
man, and the fervant in hulbandiy, icJpeElively, receive a 
tenth part of the profit on goods fold, of the milk, and 
of the grain. 

“ TiiEmafter, for whom work is performed j” themafterofthe 

work. According to their agreement j as was ftipulated. At the begin- 
ning, the middle, or end of the labour. 

The Reindcara. 

Consequently the meaning is, at the begtniling, the middle, or end 
of the labour, as was fettled between them; the wages ftiall be paid at the 
period agreed on. But, if none were fettled, any one of thofe periods 
may be the term of payment: and, if the wages be not paid even at the 
third period, application ftiould be made to the king. 

Others hold, that payment ftiould be made by him, who fiiarcs tie 
produce of labour, at the beginning, the middle, or the end ol if. Accord- 
ing to their opinion, it is intimated, that, if payment be not made^ 
at thofe periods refpciflively, by them who Ihare the produce of labour, 
rccourfe to the king is allowed, and fo forth. 

Successively, five parts at the commencement, feven at the middle^ 
and twenty-eight at the end of the labour. 

The Pdrijdta, 

According to this opinion, dividing the whole of the wages agreed for, 
into forty parts, he ftiould pay five at the commencement of the labour, 
and fo forth. Whence the author has deduced a divifion into forty parts, and 
the fucceflive payment of five parts &c. ftiould be inquired. At prefent, an 
agreement for paying wages at the end of the month is very cuftomary. 

** Milk,’" literally ike {eed of cows (LXlIa); meaning the beft pro- 
duce of kine, •ushxch is milk, 

4Z 


The Re/ndcara, 

Lxni. 
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' LXIII. 

Ya'jnvawalcya: — He, who caufes work to be performed 
without fixing the wages, lhall be compelled by the king 
to give a tenth part of the proJit arifmg from commerce, cat- 
tle, or grain. 

The mailer, who caufes work to be performed in commerce, attendance 
on cattle, or agriculture, without fixing tlie wages of his fervant, lhall be 
compelled by the king to pay him a tenth part of the profit anfing there- 
from. 

The Retnacara. 


VijN Y a'ne'swara gim the fame expafiuon. 

LXIV. 

Ya'JNYAWALCVa: — The will of the mailer determines the 
wages of him, who tranfgrelTes time and place, and of him, 
who does the work otherwife than was Jiipulated: but more 
lhall be paid, if more be done. 

A SERVANT, who works at a different time and place from that which 
is proper, or otherwife than was agreed, by doing lefs or the like, receives 
wages at the will and pleafure of his mailer : but if he do more work 
on his mailer’s rcquifiiion, he receives greater wages. 

The Retnacara. 

The fccond verfe is cited by Vijnva'ne'swara, with this obfcrvation; 

the fage fpeaks of one, who does not aO: according to his majlers orders.** 
Vijnyane'swara’s meaning is this; though he fee a proper time and 
place for the fale of the commodity, if the faSlor^ through infolcnce or the 
like, do not fell it ; or if he accept lefs profit, thinking that time and place 
would caufc him much trouble; let the maftcr pay him what wages he 
plcafcs, not the full hire. Again; if he obtain greater profit by Ins 
own fclcflion of time and place, a greater reward, than was previoufiy 
fiipulatcd, lhall be gt\cn by the miflcr to the fervant 


When 
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When greater profit is obtained by his own feledtion of time and place 
(that is, by his own exertion), then only a greater reward ftiall be given j 
not if the greater profit were caufed by circumjiances of time and place, 'lottb^ 
out any exertion on bis part. For, were it fo, lefs wages being paid to one 
who obtained lefs profit, and greater wages to one who obtained ample pro- 
fit, the dtreSiion for receiving the full hire would be abfurd : and the mailer li 
entitled to the greater profit obtained on his goods at the proper feafon, i 

Others explain time and place m this manner : a fervant receives wages 
determined by the will of his mailer, if he deviate from the time or place 
thus prefcribedi ** build a wall m the month of Carttes or, “ conftruiba 
boat on the fhore of the Ganges.” 


LXV. 

Ya'jnyawalcya: — According to the work performed by a 
fervant, though the whole talk impoled might be coo much 
‘ for both tnaflet and fervant together, muft wages be given ; 
if either of them could have performed it, and tt be per- 
formed, let the promifed reward be paid. 


This text is intended for a rule m the cale of a lervant, wfiolb worfi and 
hire are thus llipulated j “ ten pieces of money fliall be received for build- 
ing this wall.” By the exprcfllon, even by both,” is alfo implied “ by 
** many if it could not be performed by any one; or if the worJe be not 
completed by reafon of ficknefs or the like ; then wages mull be given in 
proportion to the work done, as determined by arbitrators ; in proportion 
to the work, which each fervant has performed, let the mailer pay him wages. 
Neither lhall the ten pieces of money be paid, as had been pronufed; nor 
ihall payment be withheld for the work partially done. If the work can 
be performed; if it be performed by both, or by many fervants, the pro- 
miied or ilipulated recompenie iball be paid, and divided amongil them. 
Neither IJiallthe whole reward promifed be paid to each ; nor ihall each be 
paid in proportion to his work. Such is the opinion oi Vijnya'ne^swara. 

Here ‘wages in proportion to his work* do not iignify in proportion to 

the 
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the part of the work do/it and to the who/c wages j but a rccompcncc to be 
paid according to the number of days : for Vijnya'ne'swara, in the latter 
part of bis giofsy means daily hire, by the term * in proportion to work,* 

Though the whole talk (which could only be performed by many per- 
fons) could not be accompliflicd by both majler and fervant together, wages 
muft be given in proportion to the work done ; but, if it could have 
been pcrfornied by both mailer or lervant together, or by either of them, 
in that cafe the fine prefenbed muft be paid. Such is the fenfeef the text ; 
and that fne will be declared in its place. 

• The Retnacara. 

The meaning of the glofs is, if one or two perfons erroncoully undertake 
to perform* on ftipulated wages, a talk which could only be performed 
by mawy, tbe Ceevant ftiall cectainly receive the proper hire of hU la- 
bour, though the work be not completed. But, if it could have been ac- 
complilhed by the mailer or fervant, then, ihould it remain unperformed in 
confcquence of negicfl or the like, the fervant lhall pay the fine prefenbed. 

Both interpretations may be admitted. Jn the Pdrydta, the text is ex- 
pounded, ** if *be talk require the labour of hoih. mafer and fervant, the 

fervant ihall receive wages in proportion to the work performed by him j 
** if the talk could be performed by the fervant alone, and it be performed, 

** let the promifed reward be paid.’* This interpretation of both parts of 
the text is omitted by the other two commentators. 

LXVI. 

VrIhaspati : — Let the man, who guides the ploughfliare, 
have a third or a fifth part oj the gram, if no fpecial agree’' 
ment he made. 

The dUjunflivc “or** feparates two cafes declared in the following te.xt. 

LXVII. 

VRruASPATi:— L et Mtf to whom food and vef- 

uirc 



ture are given, take a fifth, and let him, v/ho is fupported 
by the profit alone, receive a third part of the grain pro- 

•'duced. 

“ SUPEORTED by profit,” by the fruit of labour, by the gram produced 
and the like : meaning him, who has no fitch allowance of food and vellure. 

A TENTH part, as direfled by Na'rcda (LXIt 3), is afligned to a fer- 
vant different from the ploughman. 

The Retmcara, 

\ ‘ 

In this expofilion, the Chintdmem concurs. The meaning is this; the 
hire mentioned is allowed to a fervant employed in cutting grafs preparatory 
to tillage. Or the text of Na^reda may relate to pulfe and the like, which 
requite lowing and watching only, not ullage. 

Lxviir. 

'Apastamb a : — A servant in tillage, who abandons his work, 
lhall be beaten with a ftaff : fo Ihall a herdlhian, who 
leEls his duty, and his own cattle fliall be feized. 

A SERVANT in tl^fage, or ploughman, who afcantionf hts Viork ccsb» 
fconds, Ihall be beaten with a ftaff. So flaall a negligent herdfman, and 
moreover the herdfman’s cattle rtiall be (eizcd. 

The Cbmt&mem and Retnacara, 


LXIX. 

Vriiiha Menu:— TA c wages of feamm fhall be fuch, as are 
ujually given by men, who underftand iea voyages, and 
who know countries, and fealbns, and commodities ^ un- 
le6 there be a Ipecial agreement. 

•• Men, who underftand fcA voyages meaning generally perfons Wei] 
acquainted with commercial affairs. 


SA 


The Rjtndcara, 
The 
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The Cbintdmeni in fad gives a fimilar cxpofition. It is confcquently the 
author’s opinion, as fome lawyers remark, that this, with the tenth part of 
tbe profit by NA^REDAand Ya^jutawalcya (LXII 3 and LXIII), 

conilitutes an alternative. 

But others hold, that this text concerns the wages of fearaen becaufc 
it mentions Tea voyages. In other cafes, the wages fhall be a tenth part of 
the profit; but the wages of feamen (hall be the fame which are ^j/^given, 
by merchants trafficking by lea, to their fcrvants ; or if the wages, have 
been previouily fettled, they fhall be paid accordingly. By. the reftridion 
of “ men, who know countries, feafons and commodities,’* it is im- 
plied, that wages determined by any perfon, whofe intellcd is diflurbed, 
fiiall not be paid. 


LXX. 

Na'reda. : — ^The implements of wotk^ and whatever is intrud- 
ed to fcrvants for their mafter's bufinefs, Ihould be diligent- 
ly preferved ; not wickedly negleded by any means. 

** Implements of work” (the tic of the yoke and other implements of 
hufbandry)> and ** what is committed to femonts for their maflcr’s bufinefs” 
(fuch as grain and the like for agriculture) fliould be diligently kept by the 
fcrvants, not wickedly or knaviflily r.egkblcd, 

Tlic Rctnacara, 

“ Agriculture,” in this glofs, fignifics * huibamlry and the like for 
Ka^keda has premifeJ the fador, the hcrJfman, and the fervant in liuf- 
banJry (LXII '-J)* 

** The implements of woik:*' the tie of the )okc and the like, which 
arc neceffary or ufcful in work, and wIulIi arc ir.truflcJ to tbi fcrvants for 
the bjlHicfs propcifcd (be jt agriculture or any oil. cr occupation), mufl be 
ihligcj.tly kept by the fcrv-riis. If they b.* dcflroycJ even by tlie ad of 
Con, l^f m ccnfcqucncc of the fcivam** ncglcd, it is a fault on the j)aii of 

tlui fervant. This iaJuctioa feems juft. 


LXXI. 



LXXI. 

VRiHASPATi: — Ir the fervant do not perform any pare of 
his mailer’s bufmefs, he forfeits his tvages; and may 
afterwards be fued for a fine: 

2. And, if a fervant, having received his wages, perform 
not his work, though able to do it, he fltall pay twice 
the amount as a fine to iAe king; and the full amount of 
thofe wages to his mafter. ■ 

Ip a fervant able to perform his tafk, having undertaken to execute work 
required by his mafter, do not perform any part of it (that is, not the 
fmalleft part of it) ; in that cafe he forfeits his wages. He lofcs the a- 
mount of the wages vcrbaljy promifed. Does it mean, he fhall pay that 
amount;” fince this correfponds with the text of Ya'jkvavvalcva 
(LXXII) ? No } for that is Cgmfied by the expreftion, " and may after- 
wards be fued;” lUirally a conteft fubfifts. By “ conteft^' is meant a law- 
fuit; and by faying, that a lawfmt afterwards fub/ifts, a fine is mtimatedi 
and that fine ftiould be deduced from the text of Ya jnyawalcva 

(LXXII). 

“ And if a fervant &c.” (LXXI a) : fince he has aflually received wages, 
he ftiall pay twice the amount as a fine to the king; and their full amount 
to his mafter. 


LXXII. 

Ya''jnyawalcya : — A servant, who defifts from working 
after he has received his wages, fhall pay twice their a- 
mount ; and their full amount Wy, if he have not received 
them : the implements of hufbandry muft be diligently 
kept by the fervants. 

He ftiall pay twice the amount of thofe wages, in tbs Jirj} cafe ; and their 
full amount, (not more than was agreed ; not twice their amount ;) in the 
Jccond * Therefore twice the amount cf the uages Ihall be paid by him, 

who 



who begins the wort, and then defifts from it after receiving his wages; 
and the full amount only, if he have not received them. 

“ The implements of hulbandry” namely the fpade, the ploughlhare, or 
the like, muft be diligently kept or preferved by the fervants ; that is, by the 
ploughmen and the reft. 

The Retndcara. 

The payment of the full amount, or of twice the amount of his wages, 
fiiould be underllood as a fine to the king. “The implements muft be dili- 
gently kept," as alfo diredted by Na'reda (LXX) ; this Ihould be under- 
llood of a fervant employed in labour. 

VijNY a^neVwara, after dating this expofition, propofes another con- 
ilrudion of the lad hemidich, in this manner ; “ or he fiiall be forcibly 
compelled to perform his work, after paying him the wages proinifed.*’ as 
ditefled by the following text of Na reda. 

LXXIII. 

Na'reda : — A servant, who refufes to perform the work 
he has undertaken, fhall be compelled to fulfil hjs agree- 
ment, firft paying him his wages; but, if he perfill in his 
refufal after receiving his wages, he lhall forfeit twice their 
amount. 


LXXIV. 

CArvA'vANA: — Ht who begins, but docs not peifoim, In's 
talk, lhall by lorce be compelled to finilh it ; if he refufe 
to do fo, he incuts an amercement. 

LXXV. 

Vil ni.tsf.u I : — 11 k, who has proinifed to perform work and 
does it not, lliall be compciletl esen by foicibic mcams; 
andil he//.// reltilc to complete it, he lhall be lined two 
htindicd /uiaif of copper. 
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This promifc, or agyeemenf, from the correfpondence of the text of 
Ca tya Yana (LXXIV), extends to the commencement of the work. ’ 

The Rit7idcara^ 

The texts muft be diftributed to different cafes, for the purpofe of re- 
CODciling contradidiiott between this fine of two hundred par.cu, 

and the fine of eight crtjhnalas or raBieds^ direded in a text which will be 
quoted from Mend (LXXVI): and their inconfiftency with the text of 
Ya JNYAWALCYA, which directs a fine equal to the amount of the wages 
(LXXII), muft alfo be explained* 

For this purpofe, fome hold, that, if a man, not having received his 
wages, go elfewhcre through avarice, he fhall be fined their fall amount; 
if, through indolence, he do not perform the work, two hundred panas ; 
but, if he do not begin the work, eight crtjhnahs or raSiicds, Others think, 
he lhall be made to pay the full amount, in the cafe of wages fettled by 
contrail; and the fine is two hundred partat^znd the Ijke, in the cafe of 
wages by the month or the like. Others again affirm, that twice the a- 
mount of the hire is paid to the maftcr, and two hundred panai to the 
king : and in like manner, the full amount of the wages, twice their amount, 
the feventh part and fo forth (LXXXVIl) arc payable to the matter; and 
the two hundred and other fines, totheking. 

If it be faid, that in a text above quoted (LXXI) a forfeiture of wages is 
ordained, which is inconfiftent with the direflion for compelling the fer*- 
vant to perform the -work (LXXV); it is reconciled from the rule pro- 
pounded by Ca'tya YANA (LXXIV) : paying his wages, he may by force 
compel him; but if he fill refufe to perform it, he incurs the forfeiture 
of his wages, and an amercement. 

LXXVL 

Menu : — That hired fervant or workman, who, not from 
any diforder but from infolence, fails to perform his work 
according to his agreement, fhall be fined eight crijhndas 
or raSieds of gold, and his wages or hire lhall not be paid. 

, B “ Not 



« Not from any diforder j” not from the aft of God or of the king, by 
which he might be difabled from performing it. 


The 'Retnacara, 


Lxxvir. 

Menu explains crijhnala : — ^The very fmall mote, which may 
be difcerned in a funbeam pafling through a lattice, is the 
leaft vifible quantity, and men call it a trafareim: 

2. Eight of thofe trajarenus are fuppofed equal in weight to 
one minute poppy feed ; three of thofe feeds are equal to 
one black muftard feed ; and three of thofe laft, to a tvhite 
muftard feed : 

3. Six white muftard feeds are equal to a middle fized bar- 
ley corn ; three fuch barley corns to one crijhnala ; five 
crijhnalas, or ra£licds,oi gold, are one mdjha, and fixteen 
fuch mdjhas, one fuvcrna. 


Tun whole meaning is, that a crtJJiKai^t is a (Quantity of gold weighing 
one ra6licd^ or feed of the gunja,^ 

CuLLu'cABHATTA fays, fcrvants (hall be fined cnjl i.ahn or 
of gold, and the like, according to ihc \\ork. 13/ the term “ and the like" 
mufl be undcfllood r^Hteds offiher, copper, or other metalt. He thinks the 
denominations, as far as crljludJt are common to all metals, and ilic name cl 
fu'^er/iA only, peculiar lo gold. 

Tut fame legiflalor dcclaies the rule, when a fervani, from difcafe, not 
from mfclcncc, fails m performing the work. 

LXXVIII. 

Mu‘;u: — Yt.r, whether he be fick or i.'cil, if ihc work ftipii- 
hted he not pcrforiiieil iy LmfclJ, ar Ij ano'hcr for hi: t, lib 
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whole wages are forfeited, though the work want but a 
little of being complete. 

If he do not perform'it himfelf, or by means of another. “ Though it 
want but a little j” though a trifle only be unflniflied. 

TJie Retiihcara, 

Having abandoned his xvork on account of fleknefs, if he do not com- 
plete it when recovered, no wages ihall be paid for the work performed, al- 
though a trifle only remain to Be done. 

CULLUCABHATTA. 

Here, and in the text of Na^reda (LXXIX), the whole wagesaxe men- 
tioned. 


LXXIX. 

Nareda; — He who h hired for a tvne^ and leaves his work 
before the expiration of the full term, fliall forfeit all his 
wages ; but, if he defift by (he fault of his mafter, he fliall 
receive as much as \vas flipulated. 

Therefore, if he leave the work by hb own fault, no wages 
whatever (hall be paid ; but if he deflll by the fault of his mailer, 
before the full time has elapfed, be lhall receive fo much wages as were 
flipulated. 

The Retndccra. 

Others fay, the text ofMENir (LXXVHI) concerns wages fettled by con- 
traa:; thus, if wages be flipulated according to thework, without any time 
ipecified, and if the work be not performed in confequence of difeafe or the 
like, even though it want but little of being complete, the fervant fhall not 
receive the ivages flipulated. But the text of Na'reda (LXXIX), 
think, relates to one not prevented by difeafe. However, that has not been 
flated by relpeifled authors. 


LXXX. 
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LXXX. 

Vishnu ; — A servant or workman by time, who leaves the 
work before the expiration of the full term, lhall forfeit 
his whole price of his labour, and pay one hundred panes 
to the king. Whatever may be injured by his fault, he 
fhall make good to his mailer; unlefs the injury happen 
by the aft of God or of the king. If the mailer dif- 
mifs the fervant, before the full time has palled, he lhall 
pay him his whole wages, and a hundred panes to the 
king, unlefs the fervant were in fault. 

CHANDE'i'wARA explains wages or hire ftfe ///era/ feefi D/bhriti), hire to 
be earned by work ; a fervant, who leaves that f meaning one, xcho Uavei his 
viorij, unlefs by the fault of his mailer, fliall forfeit the price of his labour. 
Thus a fervant, leaving the wages which were paid him, leaving a part of 
them unearned by coinparifon with the quantity of work performed, lhall 
forfeit his whole wages j and pay a fine of one hundred fanas to the king. 
In the Chintameni the text is read, “ a fervant, who leaves bis work ( carnia) 
•' before the expiration of the full term." The fenfe is obvious. 

LXXXI. 

Menu: — But, If he be really ill, and, when rellored to 
health, lhall perform his work according to his original 
bargain, he lhall receive his pay even after a very long 
time. 

But he, who, leaving his work on account of ficknefs, performs the lli- 
pulated talk when he recovers health, fltall receive his hire even after a 
very long time. So the Retndcara, with which Cullu'cabiiatta con- 
curs. 

le he quit his work when ill; but, when rellored to health, perform it 
esen after a long time, he lliall receive his pay. Thus the Cbinldrneni, with 
whicli the MilSe/!.jrd coincides. 


As 
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As for the expofition, that a fervant, avho quits his tvork from indifpo- 
iition, and performs it after his recovery, ihall receive his pay for the pe- 
riod of his indifpofition, even though it be a very long time, that would be 
wrong : for pay cannot be due without work performed ; and it is incon- 
iiflent with the cminentanes ^ many authors. 

LXXXII. 

NA'REDai; — I f a load be damaged by the carrier's fault, what- 
ever is loft, he Ihall be compelled to make good, unlefs 
the injury happen by the aft of God or of the king. 

“ A LOAD i* a thing on which the hired fervant is employed. ** Da- 
maged liteTally broken. “ By the carrier's fault j” by the fault of the 
hired fervant. 

The Retnacara. 

Consequently this text does not concern a carrier alone, but any hired 
fervant. It fliould be confidered, that, iince the term ” carrier ” muil ne« 
ceflanly have a general fenfe, it may relate to every fort of fervant or la- 
bourer. 


LXXXIII. 

Vriddha Menu : — A servant fhall pay the full value of what 
he has loft by mere inattention ; twice the value of what 
he has loft by grofs negligence, or malice ; but he lhall 
not be forced to pay any thing for what robbers have feiz- 
ed, for what has been burned, or for what an inundation 
has carried away, unlefs he were himjelf blaniaUe. 

The text is merely an inftance given. Thus, if the Icfs happen by the 
fervant's fault, but unintentionally, he fhall be compelled to pay the full 
value; if It happen by his fault and intentionally, twice the value: but 
for a cafual lofs without any fault on his part, he fhall not be forced to pay 
any thing. This virtually is the meaning. 

The Retnacara and Cbintament* 
g C Vriuas- 
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LXXXIV. 

Vrihaspati: — If a fervant, by the command of his mailer, and 
for his benefit only, do an improper a£l, the offence fhall 
be imputed to the mailer. 

“ For his benefit only;' for the benefit of the mafter An im- 

proper adt,” fuch as theft or the like. ** The offence fhall be imputed to the 
mafter,” not to the fervant. 

The Retnacara, 

It appears from the condition, “ by the command of his mafter,’* that, if 
he perpetrate a crime not commanded by his mafter, even though he intend 
his benefit only, the blame is not imputed to the mafter. But if it 
be argued, as proper to affirm, that the mafter does not partake of the 
guilt, when a fervant, even by his mafter^s command, does an improper adt 
for no advantage, or for his own benefit only, ihe anfwer w, when a mafter 
commands a fervant to commit a robbery or the like, for no advantage to him- 
felf, ftdl he derives benefit from the a6l by foms gratification affords hun; and 
if he authorize It for the fervant’s benefit, he advantage by the 

faving of wages, or the like. But, if the fervant nfk , ** may I fteal that man's 
goods," and the mafter reply , “ fteal them," reflcdling, ** he is poor, what 
motive have I for oppofing his wifh ? ' in that cafe themafter, though he autho- 
rize the theft, does not partake of the guilt.* For this purpofe, the fage has 
faid, “ for his benefit only." 


LXXXV, 

Ya'jnyawalcya : — A carrier fhall be forced to make good 
a load damaged or loft by his own faxdt, not by the a£l of God 
or the king: and if he difappoint the purpofe, /or which he 
IS employedy he fliall be compelled to pay twice the amount 
of his wages. 

** Not by the adt of Goo or the king/* this denotes a fault on the part 
of the fervant. Tlic Utuacara. 


• n to tiaieUwjcf jui J ty I uiU» rej uterprfui .rf, T. 
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A LOADj to which no accident happens by the aft of God or of the icing, 
is. fo defcribed. If that be loft by a carrier, through inattention, he ftiall be 
forced to make good the amount of the lofs, which is incurred on that load. 

Again j he, who previoufly undertook a taik, requlfite for the purpofes of 
a mafter bufied in preparations for nuptials, when the aufpicious day is near, 
but afterwards difappoints the purpofe by rcfuftng to perform the* uork, ftiall 
be compelled to pay twice the amount of his wages. The MitacJharS, 

Here “purpofe” is employed in a genera! fenfe : twice the amount of the 
wages muft be paid for the mere difappointment of an/ bufinefs previoufly 
undertaken ; but if the bufinefs cannot fail, the penalty is the full amount 
of the wages So others, who follow the But the author 

of the fays, the word “carrier” Ihould be brought forward j “a 

earner, having received his hire, and not departing at the time when the 
bufinefs fhould be done &c.” In cfFeft there is no difference. Thus the 
amercement for him, who abandons his work, has been already declared; the 
penalty, in the cafe of failure of the bufinefs in confequence of his not 
performing his talk, is now propounded : lofs is here the fubjeft. Such is 
the meaning of both This penalty may be incurred, if the 

bufinefs might be greatly injured j for thefervant does not difappoint it, if 
It be accidentally accompUflied. The following text makes this evident. 

LXXXVI. 

Vr'iddha Menu : — He, who does not perform his talk at the full 
time agreed on, and difappoints the bufinefs, fhall be for- 
ced to pay twice the amount of his wages ; and another 
Ihall be employed in his ftead. 

LXXXVII. 

Ya'jnyawalcya; — One, who declines when yetdif- 
f^nt,Jhall be compelled to pay the feventh part of the wages ; 
or the fourth part, if he decline it on the way ; but he, who 
quits it half way, fhall be forced to giv'e the full amount 
of the wages. 


WlIt.N 
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“ When y/ dillant,” “on the way/* and “half way/' arc explained 
by the circumftanccs ofanotherfervant being found with cafe, with difficul- 
ty, or with greater difficulty. 

In thefe inftanccs, according to the circumflanccs of each cafe, the carriers 
ihall be compelled to pay a fcvcnlli, or a fourth part, or the full amount of 
their hire. A maftcr alfo, difmiflinga fervant at thefe periods, ftiall be for- 
ced to give the fame. 

Chandeswara. 

This is apparently inconfifient with the payment of twice the a- 
mount of the wages, as abovementioned ; but is reconciled according to 
Ci^ande^sVara, by direftmg the payment of twice the amount of the 
wages, if a fervant cannot be found by any means. If this be faid to contra- 
diftthetextofFri(/(/^ij Menu (LXXXVI), the an/^er is, the text of Vrlddba 
Menu fliould be underfiood as relating to a cafe, in which it is apparently im- 
poffible to find another fervant, but in which, after defertion, another fervant 
is accidentally found. If another fervant can be immediately found, a 
fevenlh part muft be paid by him who abandons work, to which he has 
himfelf agreed. But he muft pay twice the amount of his hire, if he de- 
cline the work at the moment when it ihould be commenced. Again; he, who 
deferts his employer when a dlfiant portion of the way remains untravellcd, 
ihall pay a fourth part of his wages ; or their full amount, if he quit him half 
way. The mafter alfo, m Cmilar circumllances, fliall pay the proportions 
of the hire mentioned in this text. Such is the opinion expreifed in the 
Mitdcjlai a. 

The meaning is this ; at home, a mailer occupied in other bufinefs (and 
tijerejore at letfure from tie bujinefs tn quejlion) cm find another fervant with- 
out trouble; the fine is therefore a feventh part, bccaufe the offence is very 
inconfidcrablc. A fervant, who infolcntly fays at the moment of de- 
parture, “ I will not perform tbs cmtraSld* offends greatly, and iliall there- 
fore be fined m twice the amount of his wages. Travelling on the road, 
and Icating his work at a near place, he docs not infolcntly refufe the 
neither can another fervant be found without trouble ; therefore he ihall be 

fined 
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lined afourth part of the wages. But defcrting toera/Ajer at a dillantplacc, he 
is a greater offender, and fliall therefore be amerced in the full amount of his 
wages. Thus, the text (LXXXVII) is expounded in the fame manner 
by ChandeVwara and by the author of the Mitacjhara. But the cafe of 
one, who difappoints the purpofc far aabicb be is cmployd (LXXXV), is 
didcrent. 


LXXXVIll. 

Matfya-purdna : — He, who does not perform bufmejs of fei- 
ence or art, after receiving a confideration, fliall be amer- 
ced in the full amount of it, by a king who knows the 
law. 

Here the confideration muft be repaid to the perfon, who employed him 
for fciencc or art j as it is repaid to a maftcr by a fervant who doss not per- 
form the work : but a fine to the king Is not here mentioned. However it is 
directed under a former head. 


LXXXIX. 

Nareda: — The owner of goods, who hires beafts for 
draught or burden and takes them not, fliall be compelled 
to pay a fourth part of the hire ; or the full amount, if 
he leave them on the road : 

2. And fo fliall a carrier forfeit his hire, if he traniport 
not tht goods. 

“ The loaderj" the owner of goods. Hi.-ing,” procuring on bird. 
“ Beafts for draught or burden " hotfes and the like, or oxen and the reft. 
“ A carrier one who receives hire for the carriage of goods. 

Chande's'waea. 

But others fay, fince the lofs of the whole hire, or of a fourth part, is 
direfted in cafe of defertion on the road, he, who declines the work when tbi 
time for performing it w yet dillant, Ihould pay a feventh part ; and the rule, 
j D in 
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in regard to the forfeiture of a fourth part, ^houIdbcu^der^loodasc^pIalnedm 
the former text (LXXXVIl). 


XC. 

Vnddha Menu: — Should a merchant, having hired a fervant 
for a certain journey, fell his goods by the way, and dif- 
charge the fervant, wages muft be paid even for the part 
of the way, which they never palTed, but the fervant 
lhall receive half only of the hire, which would hate been 
due, if they had gone to their journey's end, 

“ The part of the way, which they never palTed , ' fomuchof the jour- 
ney as remains untravelled The Retnacara. 

Even forthc part of the way, which they ne\er pafled to the fervant, 
though he have not travelled the whole diftancc previoully ilipuUted, wages 
ihall be paid for the work done , but half, or a poruon only, of the hire# for the 
part of the way, which they have not paffed. 

Tlie Cbmtamtnu 

On theqwcftiou, svh^thcc wages (hall be withlield, becaufe they have not 
gone the journey, the text declares wages fliall be paid, becaufe the 
fervant is not m fault This may be ftated as meant m the Retnacara Tile 
word “ half’* is not here intended for equal parts , but a portion in general, as 
interpreted in the Cbmtan^m “ be ihall receive a part of the wages for going 
that journey, though he have not travelled the vibole diilancc *' and this is rca- 
fonablc , fince tlic penalty of a fourth part of the lure is dircflcd for defertion 
on the way but in tins cafe fomething Icfs than a fourth part muft be paid, 
fmcc he difchargcs tlic fervant bccaufc he has not occafion fer his fervice and 
this text may be literally ajjph d to the cafe of his felling the goods half way 

XCI 

Ca'tvayana: — Avd if the goods be Hopped or feized on 
the way, the Terr ant fliall receive wages for fo mucli of 
way as has been palTed by him. 


Br 
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Be flopped;* be fold m confequence of being flopped by any pcrfon. 

Misra and ChandeV-^/ara. 

The fenfe is, that, fince the difmiflion of the fervant docs not arife from 
the merchant's own choice, greater wages fliall not be paid. 

XCIf. 

Na'reda: — A Servant, flipuladng for a journey, but 

leaving the cart on the way, ihall be forced to give a fixth 
part of thofe wages ; but the man, who employs labour and 
pays not its Iwe on demand, muft afterzuards pay it with in- 
tereft computedfroin the fixth month after the demand. 

He, who ftipulates wages on an agreement m this form, “ I will go 
journey,^* but leaves on the way the goods for which the cart was hired, (hall 
be compelled to give a fixth part of the amount flipulated as wages. Such 
IS the fenfe of the firft part. 

The Retndcara, 

And this muft be explained by a particular application of the text to a 
fpectal cafe, like the feventh part and the like ordained by Ya^JNYawalcya 
and others (LXXXVIl and LXXXIX.) 

But the mafter, if he do not pay the hire of the journey to the fervant 
who goes that journey, ftiall be compelled to pay it with intereft. 

The Retnacara, 

It flxould be mentioned, that tatereih oa wages accrues Ji\ monllfs after 
demand (Book I, v. LVI). Othcrwife they do not bear interefl (Book 
I, V. LXXI) 


xcin. 

Vr'ihaspati: — The maftei, who pays not the hire of labour, 
after the work is performed, fliali be compelled by the 
king to pay it, as well as a proportionate amercement. 

It 
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It Aould be here undcrftood, as m the preceding text, that he muft pay 
it with intercft. 


XCIV. 

Ca'tya'yana ; — ^The mafter, who leaves in the way a tired 
or fick fervant, without taking care of him in a village for 
three days, fliall pay the lirft or lozoejl amercement. 

The matter, who, not taking care of him in a village for three days, 
leaves a tired or fick fervant, fliall be fined by the king. 

The Hetnacara, 

By the word “ leaves,” want of care is implied. That it would be an of- 
fence in a tired fervant, to leave the work, though able to carry the burden af- 
ter recovering from hts fatigue, has been pofitively declared by former texts. 

Harlots have been confidered by ChandeVwara and others, under 
the title of hire , wherefore they are alfo noticed in th:t work. 

xcv. 

Na'reda : — A DANciNO girl, having received her pay, yet 
refilling to attend, fhall pay twice as much as fhe received ; 
and, if her employer refufe to admit her, he lhall forfeit 
what he had pmd. 

XCVI. 

Smriti: But, if the harlot attend not when fent for, be- 

caufe llie is indifpofed, or fearful, or fatigued, or employ- 
ed in the fervice of the king, file is blamelcfs, 

XCVII. 

Matf^a-purdna*. — A harlot, who goes to another man 

* I Ml cur Kite Led ilt'eUw** byt’e k nitkofStr '>Viiiiau Jont*, wLeni/ja. 

fliii. g ttbei teit* t-nier iLii l-cii fiOTj tlx Sr/jr, Uut *• i5.x irl arc rot wenb ttiftntej ' I 

-La ccrtiL-l/ la C,'’ c-taj tie Lri£t_il isJc'icjjy, a 4 la osutfi-*' a crM Cvmtadtarjr oa theft aaJ 

ta lie f fevci~ j itiu , Lt ilt^ f- tly ta » cf taw oa U kC'i fa ccC«.‘* ^ • 

after 
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after receiving hire, and reptiys not the money received, 
{hall be compelled to pay the lecher’s fee, or twice the 
amount. 

2. A MAN, approaching a woman without paying her hire, 
or approaching her in an unlawful manner, or icratching 
her with his nails or the like, 

3. Or unnaturally abufmg her perfon, or caufing her to be 
approached by many, lhall be compelled to pay eight 
times the amount of the hire proinifed, and an equal fine. 

4. He, who, on the pretence of one perfon, brings a har- 
lot for the ufe of another, lhall be amerced by the king 
in one mdjha of gold. 

5. Ip a man employ a dancing girl and give her no pay, he 
lhall be compelled to give her twice as much as Ihe ought 
to have received ; and fliall pay a fine to the king of the 
fame amount. Thus juftice is not violated. 

6 . The penalty, ever to be paid by many perfons approach- 
ing the fame woman, is twice the amount o/" what Jhe Jhould 
have received if approached by one only, and each of them 
lhall likewife pay twice the amount, as a fine to the king. 

xcviri. 

Na'reda: — If a dilpute Ihould arife among the lafcivious 
frequenters of her houfe, in refpeft of matters occurring 
there, the wife have declared, that it lhall be determined 
by the principal harlot. 

The hire of a houfe or the like ts limilar to the hire of labour ; it 

is ’therefore difculTcd hy authors in this place. That lhall be no pro- 
pounded. 

3E 


XCIX. 



XCIX. 

Na'reda: — Hr,, who dwells in ahoufe, which he built on 
the pound of another man, and for which he pays rent, 
iliall take with him, when he leaves it, the thatch, the 
wood, and the bricks; 

2. But, if he live, without paying rent, on the ground of 
another, without the owner’s adent, he fhall by no means, 
when he quits it, take away the thatch and the timber. 

“ Rent a confideration for abode. 

The RetnLara, 


It may be explained “ hire” and fo forth. 

He, who dwells in a houfe built at his own charge, or by his own la- 
bour, on the land of another, ufed for the fite of dwelling houfes, may, pro- 
vided he paid rent for it, take away his own wood, and the bricks of walls and 
the like, when he Ihifts his abode ; or he may fell the wall as it ftands. 
But if he pay no rent whatever, he fliall not take the grafs, wood, bricks 
and other component parts of the houfe. 


The lure of a houfe is common m royal cities; in other inftanccs alfo, 
what IS ufually paid, m the fame form with revenue, by tenants rcfiding on 
the land of Brabmanas and the hkc, is merely lure or rent : for it is not tru- 
ly revenue, fince revenue or taxes arc the fi\ih part of tbe produce the 
like, payable to the hngt as ordamed by the lavj, 

C. 

Na'reov: — The giafs, wood, and bricks, which arc thus re- 
moved, belong to liiin wlio leaves the ground, provided 
he paid rent for the fpot; .nid not otlierwife. 

!•. the former texts it bad been mentioned, that, m o'ecifi, be may take 
tlicni t nUt '.tUr, be may not take them. That thjhrSh.n is grounded on 

property 



( 399 ) 

property and on the want of property. Thefe, there'brc. are now explain* 
ed in this text. 

“ If he paid rent if he paid the price of the abo Je granted la bint. 

Retndcarat 


Cl. 

Ca'tya'yan.^ ; — He, who hires at a fixed rent a houfe, a 
pool of water, a market place, or the like, lhall be com- 
pelled in a court of ju/lke to pay the rent of it, until he re- 
llore it to the owner. 

** A POOL of water;** one made by another man, and not confecrated, 
but intended for ufe in this world. 

The Rclnacara and Chintimeni, 

It appears therefore, that no rent ihould be paid, for a confecrated pool, 
to him who made it. 


CII. 

Na'reda: — He, who hires at a fixed price, an elephant, a 
horfe, a bull or cow, an afs, or a camel, lhall be made to 
to pay for the hire of it, as long as he delays to reftore 
the cattle, having ufed it according to agreement. 

If a thing hired be deftroyed, it is the poflefibrs fault, unlefs the injury 
happen by the afl of God : aS" mentioned under the title of depofits. 

CIII. 

Friddha Menu ; — He, who has hired a carriage or uthtek of 
any fort, and takes it, and goes away with it, hnt ajtentiai ds 
reiufes to pay the hire, {hall be compelled to pay it, even 
though he never ufed the carriage. 

“ A carriage” generally; meaning only a vehicleof any kind. **E- 

ven 
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vcn though he never ufed itj” even though nothing have been carried on it. 

The Retnacara, 

In the Cbinldmeni alfo, the laft remark occurs ; and it is faid, a vehiclb in 
general is alone meant. But the fame rule may be applied to a houfc and 
the like. 


CIV. 

Na'reda: — Things, hired fot a at a fettled price, let 
the hirer give back, when the time has elapfed; whatever 
be broken or loft, he fhall make good, except in the cafe 
of inevitable accident or irrefiftible force. 

i 

«* Settled price hire. ** Inevitable accident or irrefiftible force;” the 
adt of God or of the king. Therefore, a carriage and the like, broken without 
the adt either of God or of the king, muft be made good by the hirer. When 
the time has elapfed, the thing hired ihould be reftored to the owner. 

The Retndcardn 

CoNSEQUNTLy, Aiould a Carriage Of the like, hired at a fettled price, be 
loft Without the adt of God or of the king, it is the hirer*s fault ; as appears 
from this law. But AIisra expounds the text; “ if it be not reftored when 
the time has elapfed, and it be deftroyed by time or the like, without the adl of 
God or of the king, it muft be made good by the hirer.” In his opinion, a 
thing loft or injured by the fault of the hirer, without the adt of God or of the 
king, muft be made good by the hirer; as appears from ic.xls cited in Book 
II, on the fubjedt of depofits and other bailments. 


CIIAPTliH 



CHAPTER II, 


ON THE NONPERFORMANCE OF AGREEMENTS. 

A lthough nonpayment of wages and hire occur among difputes 
between matter and hccdfman, (for which reafon this title is delivered 
by Vrihaspati immediately after that of nonpayment of wages; anddif* 
putcs between matter and herdfman are placed firft m the Reinacara and other 
works;) yet nonperformance of agreement has been propounded by Menu 
immediately after nonpayment of wages: wherefore it is firtt inferted t/t 
tbtsdtgeji (before ccntejls artfing betioeentbe and keepers ^ of cattle)* 


1 . 

Menu: — This is the general rule concerning work under- 
taken for wages or hire: next> I will fully declare the law 
concerning fuch men as break their promifes. 

“ This general rule** is fully declared although the wages of herdfmen 
have not been yet propounded by Menu, tberulc jn cafe of nonpayment has 
been delivered, and the wages will be explained under a fubfequent bead. 
“ Next I will fully declare &c.** breach of promife, fuch as the nonperfor- 
mance of aftual agreements, fuggefted for cojfideration by breach of compadt 
between matter and fervant, is next propounded. 

The text is thus expounded by Coleuc asHATTa ; “ this rule concern- 
ing work, under the title of nonpayment of wages, has been completely dc- 
Ivered: I will next declare iherulcof punilhment for thofe who violate their 
engagements.’* 

5F 
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II. 

Vrihaspati: — This conduft has been prefcribed to mafters 
and fervants ; now learn concifely the rules concerning 
promifes. 

** Prescribed to matters and fervants, ** including matter and herdfman; 
for that title of law is previoufly delivered by Vrihaspati. The prefent 
title of nonperformance of agreements is expounded by Culli/ cabh atta 
(in /jts g/s/t sir the fifth verfe of the eighth chapter of Menu) “ breach of an 
agreement made.” Na'red A explains it. 

III. 

Na'REDa: — The general rule fettled among irreligious men, 
and among citizens and the like, is named a compaft; and 
the title of law, concerning dilputes arifing thereon, is cal- 
led breach of compaft. 

Fajhenda or irreligious j” excluded from the triple as the Tdvanat 

and others. “Citizens;” townfinen. “And the like;” this term intends 
companies of traders, artifans &c, “ The rule fettled,” as will be mention- 
ed. An agreement for flipulated duties, violated by nonperformance, is 
the fuhfequent title. 

The 'Retndcara, 

Thus the breach of a general agreement in this, or other form, “ we will 
join to repel thieves and robbers,” is a breach of promife. An agreement 
for flipulated duties is a corapafl; nonperformance of it isa breach of com- 
pact ; and the government of thofe, who break their engigcmaits, forms a 
title of law. A limilar expofition is given in the MttdcJLwd. 


IV. 

Ya'j.’JVAwalcya: — H,\vi;!g crefted a building in the town, 
and endowed it, .md having placed there Ihiihmanas learn- 
ed in tlic three Velas, let the king enjoin them to obferve 
their duty. 


Havi.so 
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Having ercfled a building, or houfeof mafonry, or th& like, in the towil 
or city, and having placed there Brdbmanas learned and virtuous, let him 
give this injundlion, “obfer\e your duty.” 

Having crecfled an endoued building; an edifice enriched by a grant of 
gold or the like. Such is the meaning, on the concurrent expofition of the 
Mitacjbura and Rethdcara. Endowed with land, money, or the like, where- 
on the priefts, refiding there, may fubfift. The intention is, that he fhould 
afllgn land, money, or the like, for their maintenance. The fage declares 
what Ihouldbc done by Brabmams fo enjoined to obferve their duty. 


V. 

Ya'jnyawalcya : — Duties, which are ftipulated or fcafonable 
(foi fdmayica may hear either JenJe), or preferibed by the 
king, and which are not inconfiftent with their own regular 
duties, fliould alfo be diligently oh^txv td by thofe p) lefts, 
and enjouedby the king, 

Dotids arifing from compact, or occurring from fcafon, andconfiftent 
with moral and civil law, fuch as care of cattle, prcfervation of water, ma- 
nagement of temples, and the like, (hould be diligently obferved. And the 
king fliould enforce the obfcrvancc of fcafonable duties, not inconllflent 
with regulat duty, fuch as the entertainment of all travellers, and a rule that 
horfes and the like fliall not be carried to the dominions of his enemy. 

The MitdcJJjard. 

It follows, that the priefls colleflivcly, and the king, are theperfons by 
whom thefc duties fhould be obferved. But " fcafonable ” is explained in 
the Reindcara, * rites for the happinefs of fociety.* Such are monthly bene- 
didions pronounced for the king; and monthly deprecation; and fimilar 
duties prefenbed by the fovereign. 

Others hold, that Ya'jnyawalcya hcreexplainsthefenfeof the word, 
“ duty,” m the exprcffion, “ enjoin them to obferve their duty j” adls, which 
are fcafonable, or prefenbed by the king, and not inconfiflent with their 


own 



own regular duties. Thus it follows from the word, alfo,” that the duties 
of their tribe and order muft certainly be obferved : the preferibed adis of 
their tribe and order, feafonablc duties, and thofe commanded by the king, arc 
intended by the term, ** their duty.** Scafonable adls have been explain- 
ed by authors as above. “ Duties or rules preferibed by the king” arc Aich 
as the following; “ for this man, though not degraded, yet fallen under 
the king’s difpleafure, no facrificc fhall be performed.” Thefe rules muft . 
be obferved, if they be not inconGftent with regular duty. Therefore an 
injuniftion to attend at the king’s gate from dawn to evening, or to facri- 
fice for all the inhabitants of a town, need not be obferved; for it would 
obftrufl the whole of the rites conftant and occafional, or be incompatible 
with facrificing for twice-born clafles only. Tet on particular occafions, an 
obftrudlion of conftant rites may be admitted. As for the 

opinion, that a duty occurring with the Jeafon, fuch as deprecatory rites and 
the like, muft neceflarily be performed, though not promifed, it is wrong : for 
it is founded on no authority, and puniHiment is directed for breach of 
promife only. 

VI. 

VrThaspati: — Asscmblino piiefls endued with knowledge 
of the Vihy learned teachers of the feripture, and priells 
who keep a perpetual fire for oblations, let the king efta- 
blilh them in that place, and aflign their fubfiflence : 

2. Let him grant to them, in his own dominions, hou- 
fes and land exempt from taxes, declaring by a written 
grant, that the royal tiuci aicicmittcd: 

3. 'Hiey muft perform, for the townfmen, llic conftant, oc- 
cafional, and voluntary rites, and thofe which are depre- 
cative, or expiatory, and they muft decide doubtful cafea. 

,j. A co.Mi’Acr, formed 011 confiihation among llic inha- 
bitaiib of a town, tlie companic,. of atlifanr, and the fevc- 
ral clalfcs of men, mull be obferved in a time of alarm, 

and 
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and at the feafon of rites pirfmated coKvun, and alfo on 
ether cccajions. 

5. If there be apprehenfiom of iiiglr.vay robbers or thieve:,, 
it is confideicd as a common danger; and ihould be re- 
pelled by all, not in any inftance by one alone. . 

C. Fisst cftablifhing mutual confidence, b)' a folemn oatii, 
by a written contract, or by the aticftation of u-itneffes, let 
them next proceed to the bufinefs ajieed a:. 

7. NEiTHsa men influenced by catifelcjs enmities, or pai- 
fion, nor fuch as are foolifti, indolent, timid, rapacious, 
difeafed, or aged, nor infants, may be appointed chief advi- 
fers in affairs ( cdr)a chinljcaJ; 

8. ■ But thofe, who are pure, wlio know the feripture and 
thetr era.! duties, v.-ho have dominion over their pafllons, 
who are capable, who fprung from honeil families, and 
are {killed in all affairs, may he appointed higiiell 
renfedei acj. 

g. Two, three, or five perfons fhould be appointed adt ilers 
(hit.z-.ddir.) of the affociation; their counfel fhould be 
followed by the inhabitants of the to;.'n. the companies 
of artifans, and the feveral clafflr, of men. 
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he pricft IS verted with properly, eonfifting m that office, by tlie authority 
a mandate from the reigning king 

“ And decide doubtful cafes” (VI 3) , cafes relating to judicial conterts. 
This IS a juft interpretation, and confiftent with ordinances. 

“ The inhabitants of the town” (VI 4), htcrally, the town , intending the 
inhabitants collidfively. " Companies of artifans , ’ meaning a body or 
multitude of perfons belonging to the fame tribe and following the fame pro- 
feflion. “ The feveral cl iffes,” ilrafoauMr and the like colledlively 

ChA\DE^SW\R'V. 


•» Companies of artifans, ’ workmen or -irtifans colleclively. 

The Chintamem 


What is done after confultatton, by thefe bodies and companies, or 
by any of them, is a compaft or agreement The fage explains the mo- 
tive and feafon of fuch an agreement ( " in a time of alarm” &c. VI 4 )• 
“Alarm,’ apprehenfion, or fuffermg, from robbers or the like. “ Rites to 
be performed in commin," fuch as farts and other facraments. So Mis'ba ^ 
Chande'swaba alfo expounds it fimihrly. By the words, " or the like, 
it IS indicated, that an aflbciation fliould alfo be formed if injury be fuffered 
frlni the mhabitanis of a o.ffetcnt town, or from other inhabitants of the 
fame town By the cxprefllon, “ and alfo, ' it is intimated, that they pro- 
ceed m the fame manner on other occaf.ons, fuch as general rejoicings and 

the like. 


■1 nus It appears, that an agreement fl.ould be made for repelling robbers 
and the reft 'Hw motne of a compaft is ther-by declared, the proper 
.. feafen” IS obvious (corrcfpondmg with ihc irolive) , he declares the form 
n J fulfcjM! -.tifi (V I 6 ) 


“ A soLf!-. oalh j ■ ordeal, as the coiitaftof water v.Inch lias louchcJ di 
, ri r/iotciit dcilit Iheme-ning ot a“wrHten contraa is ojviou. 

• Aiieli-nm of witneir ■ " hUrJl) mtcriiicdi-ie perfor sj mlei doij 1 « 



( 4 °? ) 

who become whneHcs of ths cojnpaft, and arc not partial favourers of any 
one. The literal fenfe of the term, intermediate (}}}i3l)i2/Lj}^ is one ,vho 
Hands between fir.ed&ji tip.t*LatiJ. 

Thus any one of thefe three modes may be employed for ths purpolc of 
proving the agreement at a fublcqucnt time. The ccnHrudion of ths fen- 
tence is, “ eftabhibing confidence by any one of thofc three modes.” 

Among thofe inhabitants of the town and the reft, jf all had au- 

thority, no benefit would arife from their various degrees of wifdomt 
therefore fomefliould be invefied with chief authority, as advifers in afiuirs, 
to Ihow the beft mode of proceeding. What dsfcripiions of perfons they 
ihould not inveft with principal authority, the fage declares (VI 7 ). Men 
influenced by caufilefs enmities j literally inimical:*’ he who prowceds to an 
aft without attention to the confcquences of it, is faid to be •* influenced or 
impelled;’* and the fuifix here employed bears the fame fenfe with the term 
thus explained by Jumera. 

Influenced bypaluon” (VI 7 ); under the iropulfe of exccfiive luftor 
anger. “ Foolifh:” the term is explained in the Retndcara^ incapable; 
hut explained by Go'yi'ckanora, in the SancJkipu-fdTa-pansijlta, 

idiot.** 

From what deferiptions of perfons they fliould appoint their chiefs, the 
lagcdeclares (VI 8 ). “Pure,** that Is^ virturui ; not deceitful. “Govern- 
ing:’* having dominion over their organs; void of avarice and ths like. 

“ Their counfel fliould be followed ;** confoqusnily a fine is incurred by a 
breach of their commands. This, Y.\ /nyawalcya cxprcfsly declares. 

vir. 

Ya'jnyawai-cya : — Tub diieaions given by the advifers of 
the alTociation fhouldbe obferved by all; he, who difo- 
beys them, fliall be compelled to pay the firft amerce- 
ment. 


The 
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The firft amercement j meaning two hundred and fevcnty pm,m ^ 

The Miticjhati 

This offence confifts m difobeying the direftions given by the advifer 
of the affocution. Cat ya'yana prefcribes a fine for him, who. from info 
lence, urges /we^r«: 2 /e/y his own opinion during a difcuffion on bufinefs to 

be performed. 


VIII 

Catyayana: He, who interrupts the reafonable dif- 
courfe of a fpeaker, and allows no other to Ipeak, and 
he who talks idly, fhall incur the firfl amercement. 

■■ Who imcrrupts realonable difcourfe who thus brcal.s m upon it, 
■■ you taU .bfurdly” one, who mutters, “I alfo will fp.alt, why Ihoald 
thefctalk?’* “Whoallowsno other to fpeal ,■> /;A,a//y giving no opportu- 
nity , one. who gives no opportu iiry ,V others to fpeak, or allows no other 
W ifiAf-r/r. unu prate, much hn.Je'f. Thefe. and he who urges bad advice, 
mfifimg that it fiiould be adopted as good, lliall pay the firll miercemcnt. 

In the Rdnai^ra it is explained, he, who t.lks tdlp to liic advifcr, of the 
opMUon. 'I he ^11,4: nn> alfo hr ihus Ilaicd, J c. who h. haves With dll- 
icJpriv ta\. uJj tiu: i 


W. 

Ya j-.-VAV.' VLCYA : — rilisia tlicrulo foi companies of arlifaii-, 
u idera, ."id iriduioiis men, and for rnriu.vj tnlica, let the 
i.iii.; prefer', e their uilliiitlioiij, and ohhoe tliem to .idlicrc 
to the conducl jhuv cineiuioncd. 
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the ^uthorit^ of the Vkda; fach arc dancers, followers of Boddjja, and 
the like. ** Tribes fets of men living by the fame profeHion, fuch as foldU 
cr$ and the hke. For thefe four defcriptions of perfons, this is the rule, as 
propounded in the former text (V). Let the king preferve their diftmilionsj 
the rule of duty for the artifans and the reil: and let him oblige them to ad- 
here to the conduA abovementioned* 

The M.itdcjh(ird» 

Others take the word naigama in Its literal fenie of trader, as it is ex- 
plained in Amera’s dictionary* 

Many texts, delivered by Ya'jnyawalcya immediately after that 
above quoted (V), will be cited in their places. By tribes are here meant 
other fets of men beddes artifans and the reft, and different from Brdhmanas* 

The Reindcara* 

Tuos, in whatever tribe an agreement is made, by that triie it Ihould be 
obferved ; it follows, that difobedicncc to directions given by one who is ap- 
pointed prdmdnica^ or prcfident, of barbers or the like, is a cognizable of- 
fence. This is the whole meaning. 


X* 

Na'reda: — Let the king maintain the aflbeiations of irre- 
ligious men, of fe£laries who detra6l from the authority 
of the Veda*f of companies of artifans, traders, and Ibldi- 
ers, and of various tribes and the like, both in a place of 
difficult acceis and in a frequented ipot. 

Companies of traders'* merchants and the like colIcCtivcIy. 

Others explain it an affcmblagc of perfons of various claflcs, who have no 
determinate profeiHoa. “ Companies of foldicrs;" armed men co//cCtiVe//» 
«* Various tribes and the like;*' the term ** and the like,** CtigsclU mulo' 
tudes, and crouds. 
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The term “ and the like,** including all defcriptions, denotes that othin 
are comprehended m thofc -jihicb are noticed. 


The Cbmtamsni. 


XI. 

Nareda : — Whatever be their duties, their regular buii- 
nefs, and piefcribed rules, and whatever be the conduft 
enjoined to them, that let the king approve. 

“ Their duties,” their prefcriptivc ufages. “ Their bufinefs," their pro- 
per occupation for a livelihood. “ Condua enjoined to them,” prcfcribed 
behaviour. 

The Rrtndcara. 

That approve,” the word king muft be fupphed in the fentence: 
that let the king approve.” Thus it is direaed, that he (hall not aft 
otherwife than is conjijicnt ecitb their prefcriptive ufages and fo forth. 

XII. 

Ca'tya'yana ; — W hatever be the duty of particular foci- 
eties, according to that let them conduft all uSaui, Jii inly 
abiding by their own profelTion. 

This lliould be underftood as coincident with the prefcriptive ufages, or 
duties, mentioned by Na^reda. 


XIII. 

Ca'tya'yana: — The afeertained commands of the king, not 
inconfiflcnt with regular duty, llioiild in the full place be 
c.Yaflly performed as directed by tlie king. 

2. The finful man, who obeys not fuch ordinances as arc 
made by the fovereign, and ore no! tnconftflenl zvUh the divine 
law, lliall be lebukcd and puniHicd as difobedient to die 
roval command. 
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“ Not inconCftent with regular duty/' ths prefcribed afls of each daf 
and order. “ Whatever be the afcertaincd command of the king” („st re 
pugnant to that duty], fuch fliould be the conduft of the fu’-jeS. The fjv, 
direds an amercement in cafe of difobcdience (XIII 2): neglecTof the km 
commands is fubjoined as the caufe of the offender’s being deemed a (inner 
This offence confifts in the breach of alkgiancc. Vr *111 asp ATI now declares 
the engagements of focieties and the like. 


XIV, 

Vrihaspati : — “ The conftruaion of a hall, of a houfe of 
“ refrelhment, or of a temple, a pool or a garden, relief 
“ to the helplefs and poor, facrificial rites, 

2. " A common way, and mutual defence, lhall be effefled 
“ by us, according to our feveral proportions if fuch a 
written contrafl be made, it is a binding engagement, 

3. And mult be obferved by all. Of him, who refufes his 
part, though able to perform it, the punilhment is forfei- 
ture of all his property, and banifliment from the 
town : 

4. And for that man, who contradifls his ajjociates, or neg- 
lefls his part, a fine is ordained of fix nijhcas containing 
four favernas each. 

In the cafe of an agreement for the contlrudtion of a hall or the like, 
oviki is the higheft affaciation, if a man break his engagement, though 
able to perform it, he fliall be punilhcJ by confifcation of all his property 
and banilhmcnt from the country : and this punifliment is dircflcd for the 
cafe where he formerly faid, ” I Will perform it,” but now fays, ” I will not 
perform it.” In cafe of neglcft, another punilhment is directed (XIV 4) : 
tie frjl terrs iss that test is c.\p!aincd by Amera, " coniradiaion.’ Thus, 
if a man, hiving prciioufly formed an engagement, confpiic witli feme 
party to break it, he fliall be fined in fix sdficat containing foui/av.-ritjs each ; 
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or if he be guilty of negleft, (that it. if he do not give attention to it), 
he lhall be fined in the fame amount. 

Otiiehs hold, that an advifer in affairs of the affoaatim is guilty of neg. 
lea. if he do not coerce one who refufes to perform bU part, and (hall there- 
fore be amerced : and any ftranger alfo may be amerced, if he interfere to 
break the affoclation. 

“ A COMMON rvay” (XIV 2): a family-way ; a road for a fa- 

mily. “ Mutual defence:’* UuroU, retiftance; meaowg oppofition to the 
inroads of bad men. 


XV. 

Menu:— The man, among the traders and other inhabitants 
of a town or diftria, who breaks a promife through ava- 
rice, though he had taken an oath to perform it, let the 
king baniQi from his realm. 

2. Or, uccoTdhig to circutt^aticeSp let the judge, having ar- 
retted the promife breaker, condemn him to pay fix ntjhcas, 
or four fuvernas, or one "satamdna of filver, or all three 
^ he deferve Juch a fine. 

3. Among all citizens and in all claffes, let a juft king ob- 
ferve this rule for impofing fines on men, who {hall break 
their engagements. 

“ A TOWN;** in its ufual fenfe. “ A diftria;” a number of towns. 
" Traders and others;” a multitude of perfons following the fame profef- 
fion, but refiding in fevetal dillrias. •• Having anefted ” (mgribya} ; 
this may be expounded, havingadmoniflicd. Sm mjheai. otbooxfiroertiat: 
the ■aordi mayfgmfy fix of thofe nifieo, which weigh four fmemar each ; to 
exclude other quantities, namely the mjhca of one hundred and fifty fmer- 
and the mjhca of five fuverna:. 


Thf Rfi/tdcarj, 

Misua 
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Misra delivers the fame expofitlon, and adds; “Menu here Intends 
fix r.iJJ.casy and has further direfted di^satamdna of filver.” A '^satamdr.a con- 
tains three hundred and twenty raSlicds or feeds of the gmjd, 

Cullu'cabhatta holds, that, according to circumftances which may 
aggravate or extenuate the fault, the puniftiment fliould be exile, and fines 
of fix nijhcas and QVid'satamdna ; all, or each of them. 

Thus, in concurrence with Vriuaspati, is the penalty dirtSled In 

cafe of refufal ; a fine of fix nijlcniy in cafe of oppofition or negligence ; 
and a fine of QViz'salamdnay in the cafe of a flightcr oficncc. 

“ All clnffes ” (XV 3) : an afTcmblagc of fevcral clafTcs, 

The Rttndcara* 


xvr, 

Na'reda: — Those e/pecially Jhouldbe puni/hed, who fepa- 
rate thmfdvcs from the afTociation : they fhould undergo 
fear and terrour, being avoided like difeafed perfons. 


“ Wjio feparate from the afibciation who violate the engagement form- 
ed by the community. 


XVII. 

Ya'jnyawalcya : — Him, who embezzles the property of the 
company, and him, who violates his engagement, let the 
king banifli from the realm, after confifeating all his efFefls- 

“ The property of ihecorapaDy;” the joint property of all the citizens 
and the like. 

The RetrJc&rj» 

Vijnya'neWara gives a fimihr cxpofiiion, but adds, that, “ in the 
cafe of a breach of compadl or engagement enjoined by the king, or formed 
by the fodtty, if th: offence be gtcjt, the penalty is banifltment from the 

i I . 



reilm j but, if the olTonce be Ihglil, // JbaU net e\cled the amercements 
abovcmentioncd, as propounded by Menu.’ 

Some explain it as intending the penalty for embezzling money fet apart 
for the purpofe of building a temple or the like. 

xvm. 

Ca'tya'yana : — Bhr igu direfts, that all thofe, who commit 
violences, oppofe the general will, and dilTipate the wealth 
of the community, lhall be puniflied, after giving notice 
to the king. 

** Who commit violences;” svho ufe force againh the fociety, by blows 
and the like “ Who diffipate the wealth of the community;” who dc- 
ftroy property amaffed by the aflbciation for a temple or the like. “ They 
thould be puniflied . they Ihould be fined in the amercement direftcd , for 
an amercement of Cixm has is ordained in cafe of oppolition. They fhall 
not be banifiied or expelled, as the term uchebedya might feemte itnoU. 
Or It may be underfiood, that, in cafe of oppolition, if the offence be 
great, the penalty u expulfion. 


XIX. 

Vrihaspati: — He, who injures or diffipates the common 
flock, or breaks his engagement, fliall be baniflied from 
the town for that offence, even though he be learned in the 
triple Veda. 


XX. 

The Same. — An infulting and malevolent man, one who op- 
pofes the fociely or commits violences, and an enemy to 
the company of artifans, to the fociety of traders, or to the 
king, fliould be inflantly banilhcd. 


“ I.ssucTi.xG liurtmg tit minds of others. " Malcsolcnt;” inimical. 

’The lietracaia and Chmtdmeni. 

XXI. 
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XXL 

Vrihaspati; — Let the chiefs of families, of alTociated arti- 
fans, or of tribes, whether reGding in towns or forts, curfe 
and forfake Gnners. 

“ Curse;” punifli with maledictions. 

The Re/ndcara* 

By thii text it is thus declared legal for the chief of a family or the like, to 
infiiCl puniihmcnt on offenders. 


XXII. 

Vrihasvati: — ^Whatever be done by them according to 
their duty, whether harlh or kind towards olhtr men, 
Ihould be Jirfl approved hy their chiefs : thefe indeed are 
confidered as undoubted aftors in all affairs, 

** According to their duty;” not repugnant to it, ** Undoubted 
aCtors undoubted guides m affairs, 

Chandb'swara. 

Whatever buGnefs any perfon, included in the affociation, performs 
confiftently with regular duty, that (hould have been preutoujly authorized by 
the chief. 


XXIII. 

Vrihaspati: — If they confpire, from an ^impulfe of enmity, 
to injure one of the Jociety, they ihould be reftrained by the 
king ; and a£lual injuries Ihall be punifhed. 

Among affociates, if fe\cral unite to hurt one, the king (hould rcflrain 
(hem; and if they do a wrong by verbal deception or the like, he ihall 
clulljfe them : and t!ic punifiimcnt in tins cafe Ihould be exile or the like, 
according to the magnitude of the injury. * 


XXIV, 
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XXIV. 

VrihasPati: — If a quarrel arife between the chiefs and the 
communities, let the king decide it, and reduce them to 
their duty. 

If there be a difpute between the communities and their chiefs (meaning 
the perfons in\eflcd with authority* and called prejidents or pramamca )y let 
the king determine the controverly according to the proof of their difobcdi- 
ence to their chief.. , and in confequ-nce of his decifion, either puniflung 
or not punifliing them, or their chiefs^ according to circumftances let Iiim re- 
duce them to their duty. But if the difobedience be heinous, banilhment is 
proper. 


XXV. 

Na^reda Promiscuous aflemblies of thofe perfons^ military- 
array without caufe, and reciprocal injuries, let not the king 
tolerate. 

** Promiscuous alTemblies/* a fupenour fociety mingled with another 
of jnfenour rank. Military array without caufe/* without a fufficient mo- 
tive, fuch as apprehenfion of danger and the like. “ Mutual injuries re- 
ciprocal wrongs. Thofe priyew ,** irreligious men and the reft, as already 
mentioned by Narcda (III). 

The Retnacara, 

Soldiers and the hke may carry arms even without a fpecnl motive. 
The fenfe rclulting from the text IS, that the king Ihould rettram all others 

from meetms tn promifcuous affembhes, from carrying arms imthout caufe, and 
fo forth. 


XXVI. 

CA'rvAVA^' — H e, who ufially cuts off the fame veffel, or 
in the fame line with another, fhall be amerced if he refufc 
to do fo’ w ithout fliowing a reafonaMe ground of eircep- 
tion. 

He, 



The Re/njccra, 
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He, ^vho refufes to do fo, fiia)! be amerced. 


It is cuftomary whhfome /n^^j,formanyperfonstojomand eat ofFthe lame 
veflel. The rule is general : he, who ujually eats another’s food, may not, 
through perverfenefs, wi thou t ftating a xcafonableground of exception, or other 
fuflicient caulc, rejedl food given by that perlbn. It may be alfo determined, 
that even if the praSltce originated in fucb motives ^ as are mentioned in the Mahd~ 
hbaratay “ through friendlhip food maybe eaten from each other s hands, or it 
may be fo eaten through extreme diftrefs even then a motive for refufal 
Ihould be Ihown, namely a breach of that friendlhip, which was the previous 
rnotive for eating food from each other’s bands, 

xxvir. 

Vrihaspati; — Those traders, who confpire to abfeond and 
defraud the king of his due, fhall be compelled to pay- 
eight times the amount. 

Literally the king’s (hare, meaning the king’s due. 

The Chintamenu 

Thus, if merchants going for the purpoles of trade, and buying and felling 
goods, abfeond in the night after promifing to pay the king’s taxes, he 
may take from them eight times the amount of his taxes ; or in the fame in- 
ftance the chief of the company may levy that penalty, Thefe two laws con- 
cerning focieties (v. XXVI. &c. v. XXVII) are mentioned incidentally. 

xxvni* 

Na'reda: — Let the king reftrain them from aas which 
are injurious to him, which in their nature are vile, or 
which obftruft his affairs : 

S. And let a king, who defires profperity, reprefs^ finful 
proceedings, which are unauthorized by moral law, if they 
be aaually attempted. 
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XXIV. 

Vkihaspati; — If a quarrel arife between the chiefs and the 
communities, let the king decide it, and reduce them to 
their duty. 

Ip there be a difputc between the communities and their chiefs (meaning 
tlic petfons inteiled with authority, and called prrfidents ox prdmanka), let 
the king determine the controverfy according to the proof of their difobedi- 
ence to their chicfe; and in confcqucnce of his dccilion, ciihcr puniihing 
or not puniiliing them, or their chiefs^ according to circumilances, let Iiim re- 
duce them to their duty. But if ihe difobediencc be heinous, baniihment is 
proper. 


XXV. 

Na'REDa Promiscuous affemblies of thok perjons, military 
array without caufe, and reciprocal injuries, let not the king 
tolerate. 


“Promiscuous alTembliesy* a fuperiour Ibcicty mingled with another 
ofinferiour rank. “ Military array without caufe;” without a fufficient mo- 
tive. fuch as apprchenfion of danger and the like. “ Mutual injuries j” re- 
ciprocal wrongs. ” Thofe perySnr irreligious men and the reft, as already 
mentioned by Na'reda (HI). 

The Retndeara, 

Soldiers and the like may carry arms even without a fpecial motive. 
The fenfe rcfulting from the text is. that the king Ihould rettram all others 
from tmiting in promifeuous affcroblies, from carrying etrms xoitbiut caufe, and 
fo forth. 


XXVI. 

Ca'tyaVana: — He, who xijually cats off the fame velTel, or 
in the fame line with anotlicr, lhall be amerced if he refufe 
to do fo' without fliowing a reafomble ground of C/Xcep- 
tion. 

He, 



The Rdnjcara, 
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He, who refufes to do fo, fhall be amerced. 


It is cuftomary wjihfome/r/^^f,fbrmanyper/bnstojoinand eat ofFthe fame 
veflel. The rule is general . he, who ufually eats another’s food, may not, 
through perverfeneis, without ftatingarcafonablegroundofexception, or other 
fufficient caufe, rejeft food given by that perfon. It may be aijo determined, 
that even if the fraSlice originated tn fucb motives, as are mentioned in the Mahd~ 
hbarata, “ through fnendfhip food maybe eaten from each other s hands, or it. 
may be fo eaten through extreme diflrefs , ’ even then a motive for refufal 
fiiould be fhown, namely a breach of that fricndfliip, which was the previous 
motive for eating food from each other’s bands. 

xxvir. 

Vrihaspati; — Those traders, who confpire to abfeond and 
defraud the king of his due, fhall be compelled to pay 
eight times the amount. 

Literally the king’s fhare, meaning the king’s due. 

The Chintanienu 

Thus, if merchants going for the purpofes of trade, and buying and felling 
goods, abfeond in the night after promifing to pay the king’s taxes, he 
may take from them eight times the amount of his taxes , or m the fame in- 
ftance the chief of the company may levy that penalty. Thefe two laws con- 
ccrning focieties (v. XXVI, &c. v. XXVII) are mentioned mcidentaUy. 

XXVIU. 

Na^reda; — Let the king reftrain them from aas which 
are injurious to him, which in their nature are vile, or 
which obftruft his affairs : 

a. And let a king, who defires profperity, leprefs^ finful 
proceedings, which are unauthorized by moial law, if they 
be aflually attempted. 

' ^ Literally 



Lricrally difapprovcd by nature; « ads, which in their nature are vile/' 
»* Sinful proceedings,*’ as the pradicc of gaming and the like ; ads not pro- 
dudive ofgood. “ Unauthorized by moral law;’* not familiar under moral 
inftitulions. “ Reflrain them the irreligious men and the reft (III). 

The Pxetndcara, 

Since whatever general agreement has been made by irreligious men and the 
reft, muft be obferved ; and if they break it, they mull be punilhed by the king ; 
it might f therefore, be infen ed^ that every agreement, even though illegal^ muft 
be maintained: for inftance, “ we wdl all prevent the fubjeds from paying taxes 
to the king; or, ** let us always go naked;” or the following, ‘‘we will 
game ; we will folace ourfelves with harlots ; we will run on the king's high- 
way; let us worftiip an ant-hill under a tree.’** It may be affirmed, 

that this text is intended to prevent fuch an inference. 

XXIX. 

Ya'jnaywalacya : — When their bufmefs is finifhed, let the 
king difmifs thofe, who have attended for the affairs of a 
community, after honouring them with toheiis of regard, 
with gifts and with expreffions of civility. 

2. Whatever a man,-who is fent on the affairs of a commu- 
nity, {hall receive, let him deliver to hh principals-; if he do 
- not voluntarily deliver it, he fhall be compelled to pay ele- 
ven times the amount. 

Let the king, having finiflicd their bufinefs, difmifs perfons who have 
attended him on the afFiirs of a community, and honour them with 
tokens of regard, with gifts, and with expreffions of civility : fuch is the 
meaning according to the Mitacjlard, 

“ Tokens of regard;** allowing them feats and the hkc. “Gifts;'* 

• Ttc ro-.jh Icnei ufphu of bctinift^ callcUiD the \enucular dulcAt d Shir a cr Sjahta. Tl^ 
thoT illoiet to 1 prou»b»4 exprei^on cf umtc'npt; thou an JiLe xa lat hall uoder * daK'* 

Tl« iiTelf hta Lr&Jhci a coatcspibc-t CauSc, 


bnorary 
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honorary prefents of clothes and the like. ** Exprefllons of civility com* 
pliments. The meaning is, that attention fhould be Ihown by the king to 
the affairs of a community. 

The fecond verfe is thus expounded by Vijnva'ne'swaea ; ‘ a per- 
fon, deputed by merchants • to attend the king on the affairs of the com- 
munity, fhould, even unafked, deliver to thofe merchants whatever clothes, 
money, or other things may be received. Otherwife he fliall be ■compelled 
to pay a fine equal to eleven times cheamount of what was received. Confe* 
quently, whatever is given by the king, in an honorary form, to one deputed 
on the affairs of a community, fhould be received by all the members of it. 

XXX. 

VrIhaspati : — Whatever he may there obtain, Is the pro- 
perty of all the ajjaciates, and Ihould be divided according 
to their feveral proportions, whether it have been receiv- 
ed fi.x months or one month. 

“ There;” at the king’s palace. In declaring it the property of all, 
without a reRridlion, that only that, which is given to all, belongs to all, the 
meaning is this; whatever is received by fomc of the affociates, while 
attending at the king's palace, is the property of all. It is obferved in 
the Retnacara, that “ fix months or one month” ate mentioned in an 
indefinite fenfe. Confcqucntly it is meant, that after many days they may 
coiledt and divide effedls received : and that is optional. 


XXXI. 

Vr ihaspati : — Or it Ihould be given to the poor, the aged, 
or the blind, to women or infants, to afllifled, difeafed, 
orchildlefsperfons.orother nwt^peoplejthisistheprimeval 
rule. 

2. What is acquired and kept by thofe members, of a com- 

• idthjjtt, efflpIo)ed la iii rcfpeflri perioa, b-l hris f.tsti -5^*0^ 

» Duclunt, 21 la t}.e cesuson , 

wuniry, 
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munily, or boi rowed for the ufc of the focicty, or obtained 
as a prefent from the king, is common to all the ajfociates . 

“ Diseascd,” other tlnn one afllidcd ivtlh pain (aturaj, 

Ciiakde'swara« 

But Helayu DU a reads inftcad of and explains ithandlefs 

or maimed, 

“ Childless perfons or other people , ' under this are comprehended 
others (befides thofe enumerated), whofliould be maintained by the tribe, or 
by the company of artifans or the like, and whom the fage contem- 
plated ► 

Chande'svv\ra. 

\ 

“ Poor j" indigent. Thus a gift to thofe, whom it is neceffaiy to main- 
tain, IS approved ; and that Ihould be in propoition to the refpedlive Iharca 
of all the givers. 


XXXII. 

Ca'tya'yana: — Whatever is borrowed on pretext of a 
community, and is confumed or diffipated for their own 
purpofes, mull be made good by thofe, ivho borrowed it. 

** Wit AT IS borrowed on pretext of a community under pretence of 
the fociety, by fraud in the name of the community, mull be made 
good by tiie borrowers. 

The Cbiiitomem and Retndcara, 

“Dissipated’' or ahcticd ; given awaj. Ihis is merely an indance 
Iliown, the contrafling of a debt is meant by the text. It ts diredled by 
VRiiiASPATi (XXXI 2), that a debt, contrafled on account of tlie com- 
jnujiity. Iball m general be difcliargcd by all the mtmhcrs of u , this text 
(XXXIl) declares, that in foinc particular inllances it lliall not he fi 
difchargcd. 


XXXIII 



( 421 ) 

XXXIII. 

Ca'taya'yana: — All thofcj who are admitted into a fociety 
of traders, or company of artifans, or other community, fljare 
equally the previous Hock and the debts. 


Even thofe, who are fubfequcntly admitted, by general confenc. into 
a fociety or other community of traders or the like, become fliarcrs of the 
adual flock and defats, or of the capital invefted in commerce and fo forth. 

The Ckmtdhicm and Retndcara, 

It fhould be underftood, that, if an agreement be made by general con- 
fenC, at the time of admiffion, in this form, *' I have no lhare in the gam, 
lofs, or other occurrence prior to admtjjion in that cafe he does not partake 
of the gain, lofs, or the like. This is confident with reafon. 

XXXIV. 

Catya'yana: — Thus alfo he, who remains in the fociety, 
is a fharerin all matters relating to provifions, partible ftock, 
gifts, and duty ; but he, who forfakes it, is entitled to no 
fliare. 

The terra, i7//mattersj or adfs, is referred to the other terms feverally. 

“ ProviBons,” or eatables; fweetmeats dnd the like, ** Partible flock;” 
grain and the like. “ But he, who forfakes it, is entitled to no fhare;” he 
who forfakes the fociety, or withdraws himfelf from the community, on 
motives ofhis own, is nor entitled to any fhare. 

The Retnacara and Cblntamsni, 

The meaning is this ; of what is confumed by the fociety, fharcs are re- 
ceived by thofe only, who remain in the community : and that, which is 
diflributed, fiiall be fliared by them only; not by thofe, who are out 
of the fociety at the time of partition, on the grounds of their having 
been members of it when the effefls -were acquired. Moreover, if any thing 
be given, or any other legal adt be done, by any one member of the 
community, all the members of it are partakers of the adt: and m the cafe 
5 L of 
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ot -i gift midcby one, ii is a valid gift on the part of the whole commu- 
nity, provided ihe donation were made by him while he was a member 
of It. 

These engagements of members of communities have been propounded ; 
the mutual agreements of two perfons fliould alfo be difculTed, For 
inftance, ** if thou givcft tbat^ then I will give thts , if thou doft that, I will 
^Qthu; if thou doft I will give if thou giveft tbat^ I will do 
this-r luch. and of many other forts» arc mutual promifcs. In thefe inftan- 
ces, if,’* or “ when, denoting a contingency, and a contingency implying 
two parts, both payment and nonpayment ire fignified. Thus, (from the 
the general conftrudlion of words mentioned in fucceflive order,) by exprel- 
ling, *' in cafe of thy gift being delivered, ray gift Jhall be delivered I’ it is m 
effed: declared, “my gift ftiall be withheld, m cafe thy gift be withheld.” 
therefore, the withholding of the gift is ftated as one part of the contingen- 
cy ; and hence no other penalty is direded. But where the promife is a ge- 
neral declaration, afcertaining work to be done, and wages to be paid, in this 
form, “ thou {halt perform the work, and I will pay the wages,*’ in that 
cafe, fince nonperformance of work and nonpayment of wages are not ex- 
prefled, another penalty is proper //; the event of a breach f promife on either 
part. 

“ Ip thou ftiouldft do I would do this,'* fuch a declaration is no 
promife* for the conditional future tente exprefles fomething dependent on 
an event , and implies pojfible non-performance. 


/-Tj ^ n'rr*p 
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An on, v/hich carries the weight of two thoulimd fuverms^ is valued ai 
fomuch, one, able to carry a burden c^ual to four thoufandyw-^fr/nix, is 
valued at fo much : fuch is the general ufigc. Other lawyers exphtn “ by 
-wofkp* by lbs had; as tjiucb deft wood as is portable by one perfon, and fo 
forth. 


“ By beauty f* handforac \yomen and the like fold according lo their 
pcrfonal charms. The Ret, Jean. 

A II \NDSOME female fold by beauty, according to the difference of com- 
plexion. Other lawyers explain it, ftoncs and the like fold by theW Ua iiy. 

“ By fplendour j” pearls, ^ems and the like fold by their luQrc. 

" The Retnicar.!, 


IV. 

Na'reda : — He, who is diflatished with his purchafe, after 
buying a commodity for a jxi/l price, is called a refeinder 
of purchafe, which ts a title of judicial procedure. 

That man, vho is diffatisficd, is named the refeinder of purchafe, a title 
of law: meaning him, who refemds a purchafe. But other lawyers hold, 
that the title of law is fomelbing appertaining to that man : his diffaiijfic- 
tion IS, in law, termed refciffion of purchafe ; for his difcontcnt is the caufe 
of litigation. 

The fame Icgiflator declares v.hat fliould be done in cafe of rcfciflion. 

V. 

Na'reda:— If a man, iiaving bought for a juft price any 
doth or olhtr conjumallc commodity except Jecd-grain, fliould 
fufpefl, that he had made a bad purchafe, he may return 
it on that very day to the feller, unlefs it be diminilhed. 

2. The buyer, who returns it on the Iccond day, lliallgivc 

S M ' 



the fdlcr a thirtieth part of the price ; on the third day 
twice as much, or aJiJUenth; and, after that, it is abfolute- 
ly his own. 

“ A THIRTIETH part of the price;” the thirtieth part above the price : 
and this relates to cloth and other commodities liable to dellniaion by ufe, 
except feed.grain. 

The Retnacara. 

Others fay, that, if the buyer return it on the fecond day, the feller 
lhall receive the thirtieth part of the price. 

Twicers much:” twice a thirtieth; that is, a fifteenth according 
to the opinion of other lawyers. After that p,rhd. the purchafe mull not 
be refeinded. 

I H the Mitacfiari, a rufenfir the exeeptim is mentioned ; << becaufe a dif. 
tindl period will be direaed for returning feed-gre* and the like.” In the 
Relnacara it is laid, “ this relates to cloth and other commodities liable 
to deflrudion by ufe. c.vcept grain.” In the Chmtamem it is oi/tnedt 
“ this rule is applicable to thofe things, for the examination of which three 
days are allowed." The following tevt declares the time allowed for the 
examination of grain and other commodities. 

VI. 

Y.Vjnyawalcya : — ^The time allowed for the trial and e.xa- 
mination of fced-vmiii is ten days ; of iron, one day; of 
lulls and other beads of burden, five days ; of pearls and 
gems, feven days ; of female Haves, one month ; of milch 
cattle, three days; of male ll.avcs, half a month. 

” Seeo;” grain to befoiuiandihclil.e. “ Crafts of burden bulls and 
other cattle." " Gcmsi" pearls and precious Hones. •• Womens" female 
liases. “ .Milch calile female bulfalocs and the like. " Men male liases. 
rorthet.\amiEaiionof ihcfs (namclyof feed and the reft) theiiraealloiseJis, 
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in their order, ten days, o«e liry.'and fo forth. The fenfc exprefled is, that, 
if refeifiion be propofed, on the difeovery of a dcfca. when the feed or other 
grain is examined, the purchafe may be cancelled within ten days; but 
not iatcr. 


VIL 

Menu: — A man, tt-ho has bought or fold any thing in this 
world, that has a fixed price and is not perijhahle, as land or 
metals, and xvilhes to refeind the contraft, may give or 
take back fuch a thing within ten days.* 

But this te.xt of Menu relates to all things bought without examination 
fince there are texts repugnant to a refcilTion of the conttafl on the tenth 
day, and fo forth. 

TJjc Relndcara. 

The text of Menu conce/ns things not v(ry J/abJe to dc{lru6iioR by 
ufe, as a houfe, a field, a car, a chair, a bed and the like, excepting iron, 
and other things, /or the trial of 'j>bicb a different perioi it allov.ed^ 

vm. 

Ca'tya\aNx\: — If a man, having bought vendible things, 
as milch cattle and the like, which have no blemilh, re- 
pent of his bargain, and give them up within the limited 
time, and hfore they are delivered to hirnt he muft pay a tenth 
part of the price to the owner. 

2, But, if a buyer have received the commodity fold, and 
repent of his purchafe, BhrTcu has ordained, that he fliall 
pay a fixth part of the price, when he returns it. 

“ Ip he have received the commodity;’* if he have taken pofTcfiioa of 
it. 

Tiic ReirJeara, 

* See lie co-srvesur/ ca test at r. XXIII. 

Tjie 
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Tiij: irtconfiftcnt penalties of a fiNth and a tenth part are reconciled, b/ 
Mis.ia and Chakde'swa r a, from the circumdancc of the buyer’s I.av- 
ing, or not having, received the commodity. Thus, if the tlimg, which 
lie bought, remained with the vender, he forfeits a tenth part of the price; 
if he carried it home, he forfeits a fixth of the price. 

Should it be faid, this is inconfiftent with the forfeiture of a thirtieth part ; 
the anfv.cr is, there is no inconfidency ; for the penalty of a thirtieth part is 
eftabhdied in the cafe of things other than milch cattle and the like ; and the 
forfeiture of a tenth part is ejlahhjhei in the cafe of milch cattl? and the reft. 

Chande'swaRA remarks, that both thefe texts of Ca'tyaS'ana relate 
to things bought without examination. 


IX. 

YaOnyawalcya: — A return^ of commodities, once bought, 
Jhall not be made by a merchant who well knows the pio- 
fit andiofs on vendible things: if he obftinately perfiil in 
returning them, he fhall pay a fixth part as a fine to the king, 

A RETURN of commodities, bought after lamination, fhall not be made 
by a purchafer, who perceives not any advantage, after making the purchafe, 
fiom refcindwg his cotitiaU -3.% one made for a Icfs quantity than what the 
price bore at the time of the purchafe; nor fliall tlie contraeft be refeinded 
by a vender, who perceives no lofs on the commodity, m conf-quence of 
the rate exceeding the market price. But the bujer and fclkr may r.ftind 
the contradl, if they percci\e fuch gain or lofs. The text is delivered for 
the fake of tliis exception. 

The Muiicjhara 

I:i the Itsf/ijcirj a ftmilar expofiiion is ghen. Thus, afivr the purchafe 
of a commodity examined, if the purchafjr think it bouglit for too liigh a 
price, he may return it, after afeertaining the c.\celli\c price ; but not nith- 
out afeertaining it. Co'f.^tensij the purchafe even of a commodity exa- 
mined may Lc rc.ftindcd. 

In 
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Im ihzCalpattru the text is read, abhijdnata^ well acquainted with ths 
profit and lofs on vendible things, infiead of avijdmtd, not perceiving profit 
or lofs on vendible things; and the fame reading occurs in fome places of the 
Chintamcnu According to that reading, if a thing be Knowingly bought 
at a high price from the exigency of affairs, the contrad cannot be after- 
wards refcinded. But the Retnacara rejedls that reading, becaule it dif. 
agrees with copies ef Y AjiiYAwA.t.cVA, and with the Pracajd, Hzla'y^ 
UDHA and the Parijd^a.* In fadl there can be no return of a commodity' 
voluntarily purchafed at a high price, in a cheap feafon, by one who adu- 
ally knew the price to be great. 

Rescission of contraA and a penalty have been propounded in the cafe 
of a commodity bought without trial. In the cafe of commodities bought 
after examination, refciflion has alio been allowed in confequence of difcov- 
cring the price to be excefiive, and fo forth. What is to be done m regard 
to the purchafe of a thing examined, if no tncreafe or diminution of price 
be difeovered, is now fiated. 


X. 

Na'rlda: — A TRADER, fkillcd in the value of vendible ar- 
ticles, lhall not return thofe, which he has bought : it is 
his duty to know what may be the lofs on each articlcj 
and what the gain. 

2. A BUYER ought at firft himfelf to infpeft the commodi- 
ty and afeertain what is good and bad in it ; and what, 
after fuch infpeftion, he has agreed to buy, he fhall not 
return to the feller, tnilcfs it had a concealed blemijh. 

If he bought a thing for a great price, at a feafon when the general rales 
were moderate ; or a damaged article, for the price of undamaged goods; 
may he not juftify the refciflion of the contradl ? Therefore the fage fays ; 
“ It IS his duty to know what may be the lofs on each article, and what 

• I bare oeTcrltelef* zeuioed ibe rertoa eftbe text e* u i* read faj Lacsi ur^'uitA, aeU^oref ti: 
Ca//a.enit T. 

JN 


the 
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the gam." Confequcntly, the price ftiould be verified, and the commo.. 
dity examined, before the purchafe be completed. 

“ And what, after fuch infpeftion, he has agreed to buy;” what he 
has agreed to purchale, after trial and examination of its qualities and de- 
fefls, deeming it fuch as he defjred, and free from blemilh, and fo forth. 
Or the fenfe may he ; what he has agreed to buy, having approved it after 
difculfing the price. 


XI. 

VitiHASPATi : — L et a buyer himfelf examine the commodi- 
ty and fliow it to others ; when, after infpeflion and ap- 
probation, he has accepted it, he {hall not return it. 

' •' And Ihow it to others to confirm the examination. Butifhewilh 
to return a thing fo examined, and do not (how an excefs in ihe price, 
which was unknown to him at the time of purchafe, he (ball pay a fine 
equal to a fixth part, as ditedled by Ya'jnyawalcya. Such is the ulti- 
mate fenfe of the text. 


XII. 

Vya'sA : — G rass, wood, bricks, thread, common grain not to 
Ic Jown, wine or other liquids, cloth, bafe or precious me- 
tals, ought to be infpefled immediately. 

Grain," except feed s for Y.x'jnvawalcy a has declared, that the 
lime, allowed for examining ficd-gtaiii, is ten days. 

xiir. 

NaVvCoa : — .Milch cattle fliould be examined within three 
days; bealls of burden, within five; but the examin.ition of 
pearls, gems, and coral, mull be witiiin feven days; 

2. Of male (laves, witliiu half a month; of females, within 
. one month ; of rkc an I all other feeds, within ten days.' ol 

irnri •ITW^ ii.'r-'»rinrir fl.iV'. *'I.SCC 
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Since one day is allotted by Na'keoa for ihe infpediion of wearing ap. 
parel, the word, “ immediately,” in the text of Vva sa Ihould be taken'in 
ihe fame fenfe, 

ClIANDE SWARA» 

It fhoulJ not be faid, that the term, one day, may Cgnify immediately 
ffadyah) ; becaufe one is neceflarily denoted by this term, and fadyab is 
explained by Amera, at the inftant. The word,/it^ji, (“immediately,*’) 
fometimes fignifies on that day; but the term, one day, does not always 
fignify immediately. However fadyab is formed by the fuffix dyaby which 
conveys the fenfe of day. 

Ip it be faid, that tn this texty the direflion for milch cattle to be 
examined within three days is fuperfluous, bccaiife it has the fame 
meaning with the former te.Tt of NaV.eda, dircfting the buyer to pay 
4 fifteenth part on the third day ; or after that, the commodity is abib- 
lutcly his own (Va); fome lawyers anfwcr, “ the former text lays 
down a fpecial rule refpeAing things returnable in three days; but this text 
(XIII) allows three days for the examination of milch cattle; and MtsRA 
has remarked on the former text (V z), that the rule is applicable to thofe 
things, for the examination of which three days are allowed. 

Others, relying on the opinion of Chande'sv/aua, hold, that the 
former text concerns cloth and other commodities liable to deftrudlion by 
ufe, and regulates the particular confcquences according to the particular 
day 0/1 'which the commodity u returned ; but this text regulates the other 
neral effe( 5 t of any how returning the thing within three days. 

After declaring the time allowed for trial and examination, in the fame 
order as delivered by Na'red a, (he following text is cited in the Retndcara, 

XIV. 

VrihaSPATI: — Within thofe times, if a blemilh be any 
where difeovered in the commodity purchafed, it muft be 
returned to the feller, and the purchafer fliall take back 
the price. lu 
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In this text there is .1 various reading. 

be known or difeovered; in both readings the fenfe is the fame; for it i 

conftllent with the reafon of the law, and with the text of CATyl'yAUA 
XV. 

Catyayanal -But an unexamined commodity being 
bought and afterwards proved to have a blemifh, it muft 
be returned to its owher within the limited time, and not 
otherwife. 

“ The limited time j” the period allowed for trial and examination of it. 

“ Not otherwife j** not after the time allowed for infpea:ion. 

The Retndcara, 

CoHSE(ipENTi.y the purchafe may be cancelled, if a blemilh bedifcover- 
ed within the time limited for examination ; but not, if a thing bought, 
and placed in the buyer’s houfe, be accidentally damaged within the time 
allowed for detefling blemiihes. 

Is not this repugnant to the text of Menu (Book II, Chapter II, v. 
LXI); for by faying, it lhall never be fold, the fale is declared illegal ; 
and that Ihows a thing to be returnable even after the time allowed for 
infpedlionf If it were fold with a concealed blemilh, then it may be re- 
turned even after a very long time. So the Cbintanini. 

ConsEC>UEHTi,y, if it were fold svith a blemilh known to both parties,* 
it may be returned within the time limited for infpcdlion ; if it were fraudu- 
Icntly fold with a concealed blemilh, it may be returned at any time, 

Ohe commodity mixed with another ofinferiour salue, as faffron adul. 
terated with fafflower, Jhall ntver it fold aj mmhtd; nor a bad commodity, 
or one which has fome blerailli different from what is difclofcd nor Icfs 


• So ll « M S I tdftn M erro-j , the aaihcr’i Dcinio- ci«a fuitljr l», fold wnh a Llcma cclooao 

tttboibpitUc*. T. 
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than agreed on ; nor a thing kept at a diftance, that its qualities and dcfeas 
may not be known , nor a thing concealed, or covered with a cloth 

The Rrtnacara*. 

But the author of the Chtntamenu after Hating all this, adds, when any 
one of thefe objeBiens ta thepurebafe is difcovcrcd, the thing may be return- 
ed even after a very long time. 


XVI. 

Na reda : — But a mantle, that has been worn, and is tat- 
tered and foiled, yet is bought with thofe known blemilh- 
es, cannot be returned to the feller. 

Tan text thould be fiipplied , “ yet is bought with thofe kfiawt bleinilh- 
es.” From parity of teifomng, it may extend alfo to other goods bought 
with fuch blemiQies, 

The Rttnacara. 


t la a glofi oa the text cf Mesv abore cited (Book 11, Chapter II, r, LXl) 
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SECTION II. 

ON RESCISSION OF SALE. 

XVII. 

NA'REDA: — When a vendible thing, fold fora juft price, 
is not delivered to the purchafer, this is called non-delivery 
of a thing fold, a title of judicial procedure. 

That thmg, which is not delivered, is called by this technical title. Or 
the relative is an epithet of the thing fold; the non-delivery of thzt vendible 
thing, which is fold but not delivered, is called a title of law. Or the 
terms may be uncompounded ; fak and non.de!ivery. The fame is intended 
by Menu in the teim “ refciffion of fale.” 

The following text declares the rule in this cafe. 

XVIII. 

Na'reda: — He then, who, having fold vendible property 
for a juft price, delivers it not to the buyer, lhall be com- 
pelled, if it be immoveable, to pay for any fubfequent da- 
mage, as the lofs oj a crop and the like ; and if moveable, 
for the ufe and profits of it. 

“ Subsequent damage as lofs by trefpaircs of cattle on the crop, and 
the like. " The ufe literally the work : as the carriage of burdens, and 
fo forth. “ Profits as milk and the like. 

The Retndcara. 

The Chintammi gives a fimilar c.vpolilion. It mud be obferved, that the 
produce of land or the like ought alfo to be given. Some hold, that^fJiu 
fignifying inhabited ground, implies the rent of a habitation, conformably 

null 
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with the ienfe of the root cjht, which fignifies to inhabit, as well as to go. 
But others fay, that cjhaya denotes the lofs of an expefted crop, or the lofs 
of houfe rent and fo forth , and that this is meant m the glofs of the 
Cbmtafnem, by the term, “ lofs of a crop or the like.” 

XIX. 

Na'keda . — Should the value be diminifhed zn the interval^ 
he fhail deliver it together with the difference of the va- 
lue : fuch IS the rule for merchants in the fame place ; but, 
among thofe, who trade to foreign countries, the foreign 
profit muft be made good lo the ■purchafer. 

If gems or the like, fold but not delivered by the vender, fink in value , 
if chcir price be gradually diminiflied , they fhail be delivered to the pur- 
chafer with the difference of the value. But, among thofe, who trade to 
foreign countries, (among thofe, who are accuftomed to travel to other 
countries, for the purpefes of commerce,) the vender fhail make good the profit, 
which might have been obtained by going to a foreign country 

Va''chespati Misra 

The fame expofition is delivered in the Ritnacara. But others hold, 
that the rule concerning immoveable and moveable effefls is Hated gene- 
rally in the fiift text (XVIII) , and a particular rule is delivered m the fe- 
cond verfe (XIX) , for it is exprefled conditionally Thus, fhould the va- 
lue of a thing, whether moveable or immoveable, be diminifhed, the dif- 
ference of the value muft be made good, as well as the damage and Co forth , 
as dircfled in the firft text and if any one of thofe things were fit for fo- 
reign trade, the foreign profit muft be made good, as mentioned by Misra; 
not the charge of tranfport and the like in thefame country. It fhould not 
be objefled, that almoft all cattle and mcrchandife are fit for foreign trade. 

It IS implied, that the purchafer bought the thing for that purpofe, or that 
the cattle or goods were actually employed in foreign trade 

XX. 

Nareda; — ^This rule has been declared for vendible com- 
modities. 
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SECTION II. 

ON RESCISSION OF SALE. 

XVII. 

NA'REDA: — When a vendible thing, fold for a jujl price, 
is not delivered to the purchafer, this is called non-delivery 
of a thing fold, a title of judicial procedure. 

That thing, which is not delivered, is called by this technical title. Or 
the relative is an epithet of the thing fold; the non-dehvery of vendtUe 
thing, which is fold but not delivered, is called a title of law. Or the 
terms may be uncompounded , fade and mn delivery . The fame is intended 
by Menu in the term “ refciflion of fale ” 

The following text declares the rule in this cafe. 

XVIII. 

Na'reda: — He then, who, having fold vendible property 
for a juft price, delivers it not to the buyer, lhall be com- 
pelled, if it be immoveable, to pay for any fubfequent da- 
mage, as the lofs of a crop and the hke, and if moveable, 
for the ufe and profits of it. 

** Subsequent damage,’* as lofs by trerpafles tj cattle on the crop, and 
the like. “ The ufe ,” literally the work • as the carriage of burdens, and 
fo forth. “ Profits as milk and the like. 

The Retndctra. 

The Chiiitdneiii giics a fimtiar cxpofition. It mud be obferved, lliat liic 
produce of land or the like ought alfo tobegnen. Some hold, x\\itcJ}ji)i 
fignifying inlubilcJ ground, implies the rent of a lubiiauun, confornubly 

uiib 
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with the fenfe of the root cjhi, which fignifies to inhabit, as well as to go. 
But others fay, that cjkaya denotes the lofs of an expefted crop, or the lofs 
of houfe rent and fo forth; and that this is meant in the glofs of the 
Cbiniametii, by the term, “ lofs of a crop or the like.” 

XIX. 

Na'reda : — Should the value be diminiihed in the intervdy 
he fhall deliver it together with the difference of the va- 
lue ; fuch is the rule for merchants in the fame place ; but, 
among thofe, who trade to foreign countries, the foreign 
profit mufi: be made good to the pnrehafer. 

If gems or the like, fold but not delivered by the vender, Cnk in value ; 
if their price be gradually diminilhed ; they lhall be delivered to the pur- 
chafer with the difference of the value. But, among thole, who trade to 
foreign countries, (among thofc, who are accuflomed to travel to other 
countries, fir the purpofii of cotnmerce^) the vender ihall make good the profit, 
which might have been obtained fay going to a foreign country. 

' Va'chesp.vti Misra, 

The fame expofition is delivered in the Rttndcara* But others hold, 
that tVit Ta\e conctm’mg •anA Tnw-eahlt gWA- 

rally in the iiril text (XVIII) j and a particular rule is delivered in the fe- 
cond verfe (XIX) ; for it is exprefled conditionally. Thus, fliouid the va- 
lue of a thing, whether moveable or immoveable, be diminiihed, the dif- 
ference of the value muft be made good, as well as the damage and fo forth ; 
as direfled in the firft text : and if any one of thofe things were fit for fo- 
reign trade, the foreign profit mull be made good, as mentioned by Misii a ; 
not the charge of tranfport and the like in the lame country. It fiiould not 
be objefled, that almoft all cattle and merchandife are fit for foreign trade. 

It is implied, that the purchafer bought the thing for that purpofe, or that 
the cattle or goods were actually employed in foreign trade, 

XX, 

Na'reda: — This rule has been declared for vendible com- 
modities, 
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modities, of which the price has been paid or tendered; but 
^vherc it has not been paid or tendered, there’ is no injury 
to the buyer by delaying the delivery, unlcis there have been 
a fpecial agreement as to the times of delivery and payment. 

Ir the feller had received the whole price, he mult pay for the damage 
and fo forth ; but there is no offence m Ins keeping the commodity to ob- 
tain payment. Misra. 

CoNSECtui;NTi.Y, it is an offence to detain it knavillily, without a fuf- 
ficient caufe. 


XXI. 

Ya'jnyawalaya : — He, who, having received the price of 
a thing fold, delivers not that thing to the buyer, lhall be 
compelled to deliver it together with intereft; or among 
thofe, who trade to foreign countries, with the foreign 
profit. 

“ Interest*’ muft be underftood to be an increafe on account of the 
difference of price. But, in a glofs on the text of NaVeda, an opinion 
is advanced in the MUaeJiara, that the profit, which would have arifen 
.from the fale of the commodity, mufl be made good; or twice, or thrice 
the rent of a houfc, or the like ; or the rale of intereji diredted under the 
title of loans ; at the option of the buyer. 


XXK. 

Vishnu : — He, who having received the price of a thing fold, 
delivers not that thing to the buyer, ihall be made to fay 
him the value of it with damages and be fined a bundled pu- 
nas of copper to the kingJ^ 

This text alfo has the fimc import with tliat of Na^reda ^ but furtiicr 
ilircdls an amercement. 


• 1 irfcri i^c whole text, at It u cued lu other Hoikt; apart of it feemj to hue been here omuieJhy 
tuiflike. T. 

xxiir. 



XXIII. 

Menu: — A man, who has bought or fold any thing in this 
world, that has a fixed pike and is not penjhabk, as land or 
metals, and wilhes to lefcind the contrafl:, may give or take 
back fuch a thing within ten days ;* 

2. But, after ten days, he fhall neither give nor take it 
back : the giver or the taker, except by confsnt, lhall be fin- 
ed by the king fix hundred panes. 


He, •who wi^es to refeind the contradl:, (vvho \ri{hes it annulled; Who 
repents of it;) may give hud^tbe ptice^ or tlecoirmodiiy, to the other ; />, 
may return it. The buyer may give itback to the feller ; or the feller may 
take it hack from the bujer. This rcgirds gram to be fown and things 
which are not penChable, as a houfc, laud, a car and the like, excepting 
iron, bcaifs of burden and the rell. 

The Retndeara* 

For the time allowed for the trial and examination of iron and the reft, 
is limited by particular tex s (VI &c.) j and in fome inftances, it is limited 
lo three days. A period of ten diys is allowed for refeinding the purchafe 
of a houfe or of land j from the parity of the cafe^ the fame Ihould be allowed 
for the lefciinon of fale : and it is equitable, that the period Ihould be li- 
mited to three days for the refeiffion of fale m the cafe of iron or the like, 
as diredted far the refcijjisn of purchafe (VI). 

He, who has bought or fold any article in this world, that has a fixed 
price and is not perifiiable, as land, or copper, or the like, and repents of the 
contraa, thinking it ill made, may return the goods within ten days, or may 
take back the thing fold. 

Cullu^cabhatta. 

Tats text may relate to things purchalcd without examination ; for it 
feems to be Co cftabliflicd in the fedlion on rckiiflion of purchafe ; it may alfo 
be underftood ofa lale made by miftakc. 


sP 


But 
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iJu r oilier lawyers mainhin, ilut (Ins text, and wine is ruggertedby die 
text of Ya JNVAWALCVA (VII), may alfo relate to a thing bought after 
examination. It is the buyer's own lliult if lie examine not the commodity. 
But /if tw/f, /i«/ under ctr/ivit arcumflancei a thing cannot be returned to the 
feller, takes elTeff after ten days and fo forth. Yet, even in that cafe, it fliould 
have been infpedfed and approved (XI), to obviate the ttjk of concealed 
blemintcs. However, under the rule regarding commodities infpcacdand 
approved (XI), if an agreement be formally made to tliiselfefl, “this is ap- 
proved by mej even though blemiihcd, it fliall not be returned;’’ fuch a 
commodity can on no account bereturned. This is intended, and the text 
ofMcNu (XXIII) fuppofes fuch an agreement. 

“ Six hundred *’ (XXIII 2) ; (ix hundred f anas, 

CuLLU C ABHATTA and ClIANDE SWARA. 

“ The giver or the taker,’’ the buyer giving it back, or the feller taking it 
back. According to the Retnacata and the reft, this text fliould properly 
be reftrifled to things bought without examination. 

XXIV. 

Menu : By this law, in all bulinefs whatever here below, 

mull the judge confine, within the path of reflitude, a per- 

fon inclined to refeind his contraft of fale and pui chafe. 

“ All bufinefs whatever;’’ by this expreftion. the law concerning refcif- 
fion of purchafe and fale is extended toother worldly affiirs. Confequcntly, 
there is no offence in rcfcinding, within ten days, a CQntradt for a loin, for 
an affociation, or for fervice, or a promife of wages, or the like. But, after 
that period, thofe promifes may not be broken; onf they be retrabied, a fine 
of fix hundred panas mull be paid to the king. This is confiftcnt with the 
opinions of Ciiande’svvara and Cullu’cabiiatta; but a fine may be 
inferred without a particular rule. 

" By this law ’’ (XXIV); by the law declared under the held of rcfcifiton 
of fale. 


XXV. 
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XXV. 

Ca'tya'yana: — He, who accepts not a thing which he has 
bought and fecured, and he, who delivers not, free from 
blemilh, a thing which he has fold, ihall each take back his own 
property, forfeiting a tenth part of the price. 

“ Secured;*’ literally brought into his power. 

The Relnacara and Chintameni, 

“ Each ihall take back his own property;’* the buyer (hall take back 
the price; and the feller fliall take back the commodity : for, under the au- 
thority of the text, the right of property has not been transferred in this caie. 
But the fage propounds a diilinflion in regard to a thing of which poflcflion 
has not been taken. 


XXVI. 

Ca.'tya’'yana : — Yet, if the thing were not fecured, though a 
formal contract were made, and the purchafer accept it 
not, the fame rule for rejcijfion within ten days, prevails; but, 
after ten days, the contrail may not be refeinded. 

“ A FORMALcontradt;’* anattefted ■writing or the like. Although fuch a 
contra£l be made, if poflelTion of the commodity have not been fecured, the 
purchafer does not forfeit a tenth part of the prlce^ on returning it within ten 
days ; but, after that period, a thing, of which the bicmifli was known, can- 
not be returned. 

The Chintan.eni. 

The meaning is, that, if a mere agreement for purchafe were made, and 
the goods be not accepted, there is no penalty of a tenth part oj the price f 
but, after the limited time, nothing can be returned, even though a mere 
agreement had been made. As for returning a blcmiflicd commodity, even 
after the limited time, that is rcflridled to the cafe of a concealed blcraillr ; 
it is not permitted, if the blemiflt were difclofcd at the time of the falc. 


xxvir. 



xxvu, 

Na'reda: — Should the thing fold be injured, or burned 
or carried away, after the time, when it ought to have been de- 
livered, the lofs fliall fall on the vender, who delivered it 
not, when he ought, 

** Who delivered it not, when he ought who, without refeinding the con- 
trad, tendered it not, even though a demand were not formally made ; in this 
cafe^ the lofs falls on tke vender^ unlefs the commodity be injured by the sft 
of God or of the king. But, after a demand, the lofs falls on the vender, 
even though the injury happen by the aft of God or of the kingj and he 
mull make it good to the purchafer. 

XXVIII. 

Ya'jnyawalcya : — Should a commodity fold, but not deli- 
vered on demand with tender of payment, be injured by the 
acl of God or of the king, the lofs fhall fall on the vender. 

Again, if the vender, without refeinding the contrafl, deliver not the 
commodity, though demanded by the purchafer, and it be injured by the aft 
of God or of the king, that lofs falls on the vender; therefore another un- 
blemilhed commodity, fimilar to that which has been damaged, muft be 
delivered to the buyer. The Mitdcjhard, 

It appears from the mention of a demand, in the text of Ya'jnyawal- 
CYA, that the vender fhall not be compelled to make it good, if a thing ua- 
demanded be injured by the aft of God or of the king. As a demand 
is not fpccified in the text of Na'reda (XXVII), it fliould feem, that the 
vender mull make good the lalue of the thing, though it bad not been de- 
manded, if It be injured by his own negligence, without the aft of God or of 
the king ; but the vender fliall not be compelled to make it good, if deflroy- 
edbythe elTeft of time, before it be demanded. 

Yet, if a buyer, repenting of hispurchafe, accept not the thing, and itbc 
afterwards deflrojed by the aft of God or of the king, thejofs fallsoii him. 

xxi.x. 



XXIX. 

yAj^YAWALCVA; — I f the firft vendee refufe to receive the 
thing fold, it may be fold to another; and, if a lofs arife 
by the fault of the vendee, on him alone lhall it fall. 

Should the firft buyer, repenting of his purchafe, rcfufc to receive the 
commodity ; It may be fold to any other purchafer* who may off-r. The 
firft hemiftich is thus expounded in the Muacj7.ara, 

Here no reference to the time limited for rcfciftlon of purchafe is 
hinted by the fage or commentator: and according to the Mitacjhard, the 
laft hemiftich eftabliHies, that the lofs falls on the vendee, if no other pur- 
chafer offer for that thing, and it be deftroyed by the aGt of God or of the 
king ; for the lofs happens through the fault of the purchafer in refufing to 
receive the commodity. 


XXX. 

Na'rcda: — He, who having fhown a fpecimen of property frcQ 
from blemiih, delivers blemifhed property, fiiall be made 
to pay double the price to the vendee, and a fine to the fame 
amount. 


By diredling, that double the price fliall be paid, if blcmifticd property 
be fold, after fhowing unblcmiflicd goods to determine the price, the 
neceflity of delivering the blcmilhcd property is denied. But the fage has 
not declared, that the unblemiflied thing, which was fhown, lhall be de- 
livered. 


XXXI. 

Vrihaspati: The diihoneft man, who fells a commodity, 

knowing its bleraifh, But not dtfclojing it, ihall pay double 
the price of it to the vendee, and a fine of equal amount to 
the king. 

“ The price of it,” the iwrd bearing an apparent allufioo to what 
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Ins preceded, and fells" (ignifying • gives after receiving a price,' tlic alia- 
lion 13 to the price propofed for Na'iieda has ftalcd it in a finglcpbrafcj 
and tlic word prjce, in Ins text (XXX), fignifics the flipulatcd confideration, 
and cannot be applied m a fccondary fenfe to the vjlue of the commodity 
ddivered Or it may be thus explained , fince the text of Na'reda diredls 
payment of double the price, if blcmiHied property be fold after fliowing 
unblemiflied goods, twice the vilue of the commodity muft be paid, if 
blemiHicd property be fliown and delivered without difclofing the blemilh, 
for in the text of Vr iiiaspati the word “ it,’* being referred to the prin- 
cipal fubjefl, alludes to the commodity, which was originally propofed for 
file. 


“ Who fells a commodity (XXXI),** who fells ir without difclofing 
the blcmifli. The Retnacara. 


xxxu 

Ya'jnyawalcya: — Ira man fell to one what had been al- 
ready fold by hm to another, or a blemifhed commodity as 
unblemiflied, the fine fliall be double the price of the thing. 

Again, he, who fells to one a thing already fold to another, or vends a 
blemifhed commodity, of which he conceals the blemilh, fhall be fined m 
double the price of that commodity. This is implied by the interpretation 
firfl: ftated in the expofition of the firft hemifiich, as delivered m the Mitac- 
Jhard. 


XXXIII 

Nareda: — He, who fells a commodity to one man, and de- 
livers It to another unauthorized to receive it, fliall alfo pay 
double the price, and a fine to the fame amount. 

After agreeing for the price of that thing with one man, if a man after- 
wards relinquifli it to another, he alfo fliall be compelled to pay double 
the value and a fine to the fame amount. 

The Retnacara 

U 



In this cafe the firil contraft (hall prevail (Book II, Chap. II. v. XXVIll). 
To whom (hall twice the vaiue be paid ? To him, who docs not obtain the 
chattei purchafed. This fhoiild be underdood as the fenfe of the text, be. 
caufe no perfon is fpecified. 

Heke a difference occurs in the Retmcara and Mtmcjhard-, one dating 
the penaity at doubie the value of the thing ; the other, at double its price. 
It may be reconclied by fuppofing the price and the vaiue of the thing to 
be the fame. 


xxxiv. 

Na'reda .■ — But, if a vendee refufe to accept the commo- 
dity which he has bought, when it is offered, the vender 
commits no offence, if he fell it to another. 

XXXV. 

Ya'jnyawalcya, cited in the Retndcara and Chintdmem : — 
He fhall be compelled to repay two fold a fum received 
as earneft. 

What is voluntaniy delivered to the feiier, by the purchafer, for the pur- 
pofe of ratifying the bargain, is meant by the word earned:” and the 
vender mud pay twice the amount, if he afterwards cancel the falc. 

The Retnjcarj, 

Here it is not diredled, that twice the value of the thing fliail be recover- 
ed ; but twice the amount depoGted to complete the bargain. This is the 
full purport of the text. 

XXXVI. 

Vya'sa : — By him, who has given earneft, and appointed no 
fpecifick time for delivery, it fhall be forfeited, if he refufe 
to accept the commodity when offered. 

The amount, which the vendee has given as catneft on account of the pur- 

chafe, 



chafe, is forfeited to the vender, if the buyer refufe to receive the commo- 
dity when tendered. Tlierefore that amount fliall not be recovered by the 
purchafer from tbe vender. The Retndcara. 

In this cafe it appears, that forfeiture of the amount paid as earneftis the only 
penalty on the vendee. Butthetextof Ya'jnyawalcya (XXXV) 
being thus expounded in the Cbmtdmem ; “ what is given by the vendee, and 
received by the vender promifing to fell his own vendible property, is receiv- 
ed as earned, and twice its amount (hall be paid to the purchafer by the ven- 
der repenting of the fale j** whaCis depolited to complete the bargain, is de- 
noted by the word earned. 

This text (XXXV) is placed by Ya^jnyawalcya himfelf under the 
title ofloans and payment, (and is expounded by Viinya'ne'swara, as re- 
lating to pledges. * 


XXXVII. 

Vrihaspati; — What has been fold, at a low price, b)r a 
man inebriated or infane, or througlr fear, or by one not 
his own mailer, or by an idiot, Ihall be given back, or 
may be taken forcibly from the buyer. 

“ Shall be given back By ibc purchafer of u the text ihould be thus 
fupplied. “ At a low price;” this is conneded with all the terms of the 
fentencer thus the meaning is, “ wint has been fold, at a low price, by a 
man inebriated or the like.” Conrcqucntly, f ii be fold for a fair price by 
a man inebriated, tht fale is valid; and if it be fold at a low price by a man 
found of mind, the file is alf> valid. Thus fomc explain the law : but that 
indudlion is wrong; for even the fale oi a thing, whicli ought not to be fold, 
might be valid, though made by a man intoxicated. Therefore the full fenfe 
is, that a fale made by miftakc, for a low price, is void : and in this cafe, as 
fixteen void gifts are declared under the title of fubtradlion of what has been 
given, fo, from parity of rcafoning, there may be fixtcca void falcs. Thus 
others expound the law. 


• LovL I, T CX.X1V. 


XXXVIII^ 


xxxvm. 

Na'reda: — The purchafe and fale of all commodities by 
merchants are made with a view to gain; and that gain 
arifes from the receipt of flie price, be it great or fmall: 

2. Therefore, zviun a price has not been jlipulated, let fomc 
merchant, who knows the prices of commodities, fix it 
according to place and time ; let him not a£l crookedly ; 
the ftraight path is the bell in all mercantile bufinels. 

If a thing be fold without ftipulating its price, let a merchant determine 
it according to time and place, and fix a proper value ; let him not aft 
crookedly, or fraudulently; let him not deviate from propriety in regard to 
the price. 

Chande^swara* 


XXXIX. 

Yajnyawalcya: — He, who falfifies fcales, market rates, 
meafures, or ftandard coins, and he, who ufes them, fhall 
both be forced to pay the higheft: amercement. 

“ Scales," or balance j the fcales and beam. “ Market rates " (liter- 
ally commands); the king’s written precept regulating market ratej, 
“ Mcafures;" as a prafi'ba, a droiia^ and the like. ** Coins;" money 
fiamped j as a hhermuy a mjhcay or the like. Both he, who fallifies thefe, 
(who makes them different from the general ftandard of the country, whe- 
ther Icfs or more, or ffamps money, fuch as a bbcrmu and the like, in an un- 
ufual manner, or alloys it with copper or other bafimetdy) and he, ivho 
ufes ihcm, knowing them to be falfc, fhall each be fined in the higheft 
amercement. VijNYA ne sWARAi 

The iage propounds a law concerning the trial and examination of coins. 


XL. 


Yajnyawalcya; — ^That examiner of coins, who declares 


sR 


bad 
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bad money good, or good money bad, fliall be compelled 
to pay the highell amercement. 

He again, who, on c’caminiiig coins, declares a com to be good, which 
IS ozer alloyed with copper or the like, or who declares a true com to be 
falfc, fliall be fined m the higheft amercement. 

The Mitacjhard, 

A SIMILAR fine might be impofcd on thofe, who declare true weights or 
meafures to be falfe, but it is not direflcd in this cafe, becaufe their offence 
IS lefs than that of an examiner of coins, by reafon of the groflhefs of weights 
and meafures compared with coins. 


XLI. 

Ya'jnyawalcya: — But he, who cheats in weights or mea- 
fures to the amount of an eighth part, lhall be forced to 
pay a fine of two hundred pan'as; and proportionably if 
the fraud be greater or lefs. 

He again, who defrauds eiw/irr, by falfe weight or meafure, to the amount 
ofan eighth part of the vendible property, whether it be gram m the hull., 
cotton, or the like, fliall he fined in two hundred and if ihe amount 

of the fraud be more or lefs, the fine alfo lhall be proportionably more or 
]efs. The MitacJJ ard. 

In this cafe, if the fraud be lefs than an eighth part, the amercement fliall 
be lefs, if the fraud be greater, the amercement fliall be higher Thus fomc 
expound the law. 


XLH. 

Ya'JNYAWALCYA : — A xsan, who adulterates vendible proper- 
ty, fuch as drugs, oil, fait, perfumes, grain, fugar, or the 
like, fliall be compelled to pay fixteen punas. 

“ Drugs,” medicinal fubllances. “Oil,” clarified but- 

V ter 
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ter and the like. “ Perfumes,” as uztra^ or the root oivirana grafs,* and the 
like. The exprelEon, “or the like,” comprehends afafcetida, pepper, and 
other things. The fine for mingling inferiour fubftances with thefe, for the 
purpofe of falc is lixteen paiiax. 


XLIII 

y VJNYAWALCYA — ^The fine for dlfgmfing the nature of 
earth, leather, beads, thread, iron, wood, bark, and cloth, 
IS eight times the amount of the fale. 


Giving to earth and the reft, for the purpofe of fale, the appearance of^ 
tbmg of a precious nature, which it really js not^ or majcing- jt fo refembic 
a thing of a valuable nature, by the addition of a different odour, colour, or 
juice For inftance, counterfeiting fragrant by adding the odour 

of the flower mellica J to i piece of earth , or the (km of a tiger by colouring 
the Ikin of a cat , or a ruby, by tinging a glafs bead with another hue, or fliken 
thread, by giving a glofl/ appearance to cotton thread, or fljver, by poJi/li- 
ing black iron, or fanders wood, by adding the odour of that to the wood 
of the hilwa\t or pafling the thorny bark of the caccola'^ for cloves, or 
counterfeiting wove filk by railing a glofly appearance on cotton cloth , m 
fuch cafest the fine is eight times the value of the commodity, whether earth, 
leather, or the like, made to refemble another thing and fold tn its Jlead, 

The MitdcJharU, 

Others hold, that the fine is eight times the value of the fragrant amalaca, 
which It was called when fold, and\vhich was expefted by the purchafer. 

XLIV. 

Ya'jnyawalcya • —The fine alfo for one, who delivers, in 
pledge or fale, a thing changed under feal, or a fiflitious 
valuable, is thus regulated, 

2. For a thing worth lefs ihxn. dipana, the fne ts f alias, 

• Aromaucl. /tnidroposoa t Ph)lUnthu emblica J NyaUunite* unduUta. J Cfitavi taaim Iss, 

4 'Thz SaJari £a r , a pUnt of Uw jenn, Riiaouj 

for 
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for one piin'd, .i liundicd; for two paims, two hundred; 
lot- .1 greater value, a higlici amercement. 

“ Unohr Icil,” wlnt lias the cover of a fcal or tic /tie, oxacalket. 
“ A thing changed;” of him who fraudulently fubllitutes, by flight of hand, 
a calkct full of beads, for another calkct, winch he lliowcd full of pearls, 
and of him, who delivers, m falc or pawn, a flctitious valuable, as cs'intirfat- 
fi/ mulk or the like, “the fine is thus regulated.” onl will bcno» delivered; 
ot it fliould be Ibut underAood. If the price of the fiftitious mulk, or the 
like be lefs than one /a;;,;, the penalty for felling that fidtitious article is 
fifty ySarirr; if the price be one yiojfo, a hundred if the price be t.vo 

paiiau two hundred /ariar; in like manner, if the price be greater, a higher 
fine fliould be inferred. VunYANESWARA. 

Oa HERS dsem it proper to determine the fine, in a cafe o'! fraudulent fale, 
according to the number al p<nUs in the price received; and, m the cafe ofa 
fraudulent pledge, according to thenumberof /ajfor m the value of the com- 
modity, under the name of which the thing was delivered. Hence, although 
the fine be very heavy, it muft be home, becaufe it is direHedby the text. 

XLV. 

Ya JNVAWALCYA : — The higheft amercement is dmSed for 
traders combining to maintain the price againft labourers 
and artifans, although acquainted with the rife or fall of 
the price. 

If traders, knowing an iiicreafc or dccreafe in the market rates as re- 
gulated by the king, confpire, through avarice, to maintain the fenuer 
price againft labourers, as walhermen or the like ; and againft artifans, as 
painters and the reft ; they fliall be fined one thoufand paiias. 

The MitacJ}.ard, 

Others hold, that if labourers, artifans, and traders, knowing the rife 
or fall of the market rates, maintain the price, (that is, keep up the for- 
mer rates,) they fliall be fined. 


XLVI. 



xvHi, 

yAjNYAWALCYA: — T he fine on traders, who combine to 
obtain or to vend goods at ^vrong prices, is fixed at the 
higheft amercement. 


For thofe merchants again, who combine and flop foreign commodities, 
which they want at a wrong price below the market rate, or who fell goods 
at prices exceeding the market rate, the fine, ordained by Me^u and 
others, is the highefl; amercement. 

The Mitdcp:arL 

The meaning, which refults therefrom, is, that a fine is d/refled for the 
offence of raifing or leffening the market rates fixed by the king. The 
fage declares, that purchafe and fale fhould be conduced according to 
the prices regulated by the fovereign. 

Lxvir. 

Ya'jnyawalcya : — Purchase or fale fliould be daily con- 
du£led according to the market prices, which are fixed by 
kings ; the difference thereof is the legal profit of traders. 

If the king be near, according to that price, which is fixed or regulated 
by him, fhould daily purchafe or Jale be condudled. The difference, or 
remainder, of thofe prices regulated by the king, is the only profit of 
traders j for they may not alter (he rates at their own choice. 

The Mttdcjkard, 

'• If the king be near;” but, if he be not near, the market prices fliould 
be regulated by his officers, and fliould be reported to him : eife there 
may be apprehenfion of wicked practices. On this account, the word 
king isufed m the plural; it has here a fccondary fenfe, as in the cx- 
preflion, “the king moves;’* mcanhig him and hi retinue* 

Distinct prices fliould be fixed for purchafe and fale, according to the 
abundance or paucity of purchafers. 

5S 
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XLVIII. 

Menu : — Once in five nights, or at the clofe of every hall 
month, or of every month, according to the nature of tk 
commodities, let the king make a regulation for market 
prices in the prefence of thofe experienced men. 

Once in five nights, or at the clofe of every fortnight, or of ever) 
month, according to the variabicnefs, even tcnour, or great uniformity o 
the price. In like manner, other occafions fcr frequent or rare changes may 
be alfo underllood. The term “ king” is here ufed generally; intending 
alfo the king’s officers. 


XLIX. 

Ya'inyawalcya declares the mode of regulating market 
prices: — On commodities of the fame country, a trader, 
who buys and fells again immediately, may leceive five 
in the hundred ; but on thofe of other countries, ten in 
the hundred. 

He, who fells a commodity, which he obtained in the fame country, 
may take a profit of five in the hundred (tliat is, five patias in one hundred 
f arias)-, and, if the commodity were obtained in another country, he may 
take a profit often pasias on the value of one hundred panas ; that is, if an 
opportunity of fale occur on the fame day, on which the commodity was 
received. But to him again, who fells the commodity at a fubfequent 
time, a greater profit mull be allowed, becaufe a greater lime elapfes. The 
market prices of various commodities fiiould be fo regulated b/ the king, 
in his own dominions, that there may be a profit of five pasias in a hundred, 

on the regulated prices. ^ 

Tlie MudcJI)ard» 

Ik this inflance another, ora foreign, country fliould not beaffumed, from 
the quoted in a firmer chapter; “where language dilTers, ora 

mountain intervenes &c;” * for that is barred by the condition mentioned. 


* Bofik Chjpicrlll*' XXVI. 


“ who 
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“ who buys and fells immediately.*’ But a greater profit may be determined 
from a man*s own judgment, at the diftance of a Tojana or the like from 
the market where the purchafe was made, according to the difference of 
charges. Such is the meaning of the text. 

What price may be taken by him, v/ho buys from a man to fell again, 
is determined, after regulating the market prices for the purchafe of com* 
modities bought for confumption. 


L. 

Ya'jnyawalcva :■ — Adding the incidental charges to the firfl 
cofl of the commodity, let a price be fixed, which fhall be 
equitable both to the buyer and the feller. 

So much as is the amount of charges incident to the fabrication or pur- 
chafe of the commodity •, adding that, and the king*s taxes, and the charges 
of fubfiftence, of boat hire aid the like, let a price be fixed: and in that 
cafe, if the feller happen to pay all the ejl'tmatei charges, the buyer could 
obtain no fuhfequent profit ; or if the buyer kept all the artputed profit, the 
feller ought not to be liable for any /rrvwar charges : therefore the price fhould 
not be fo regulated ; but equitably both for the buyer and feller, to obviate 
cxcefiivc lofs* Such is the fenfc; and VijsyA'NE^swARA fo expounds 
this textj but it is ciled by him with a remark, that “ the fage declares the 
mode of regulating the price of a foreign commodity." Ytt in fad! it 
is only an example of the mode of regulating market prices ; the regulation 
fhould be formed on a man*s owm judgment. Sometimes, from the price 
happening to rife, the profit is five hundred pemas on a hundred j fomc^ 
times a man may even lofc bis capital : for the ruler of nents governs the 
fiuBuaiio-nj of price. Confcquently, the market rales fiiould be fixed ac- 
cording to the prices of fewral countries, according to time, to charges of 
fafe cuflody and the hkc. 


LI, 

Na'reda; — ^The value of apparel once walhed is diminifliccl 
an eighth part ; twice z^ajhedt a fourth ; thrice zcofitJ, a 
third; and four times walhed, a half: 2. At- 
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a. Afterwards a dedu£lion of a quarter, from the half 
reduced value, is fucceffively made, until the fringe be 
walled, and the cloth tattered ; but for tattered cloth there 
is no regulated dedu6lion. 

Here i( flioulcl be obferved. that barter is in fadl a falc; and tbc fame 
rules ihould be admitted, in the forms of judicial proeedure.ySr barur and for 
falc : elfe the rules concerning it are no where delivered. But there is fome 
dillinElion in law : delivery, after receiving a confideration any how fettled 
by way of price, is fale j deliveiy, after receiving a confideration fettled by 
way of equivalent, is barter. The equivalent Ihould be of the fame nature; 
and both things, to be bartered, (hould be equal in quantity ; or, if one be 
double of the other, or the like, they Ihould be equal in pecuniary value : 
or more or lels under other cireumjlances, at the option of the parties. Thus, 
in an exchange of tila or fimilar grain, for peas or pulfe, the equal value, not 
the fimilar nature, is required : namely, fuch value as would arife from the 
fale of the article; for infiance, from exchanging ri/a or other grain, for 
fhells, pajzas of copper, filver coins, or the like. More may be determined 
by the mere exertion of a man’s own intelledl. Tie /ato bo: teen thus con- 
cifely propounded. 


cH.\P'rEa 
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CHAPTER IV. 

ON THE OWNERS OF CATTLE AND THEIR HERDSMEN. 

SECTION I. 

ON THE WAGES OF HERDSMEN, AND ON LOSSES OF CATTLE, 

H aving propounded certain engagements, fuggelled by the obli- 
gations of mailer and fervant. Menu declares the law concerning dif- 
putes anjingfrom the fault of a particular fervant, natiely the herdfman. 


I. 

Meku I sow wdl decide exaflily., according to the prin- 

ciples of law, the contefts ufually arifing from the fault of 
fuch as own herds of cattle, and of fuch as are hired to 
keep them. 

“ Cattle,” uhich become the fubjedl of dilputc. 

The Retnacara* 

Otheks explain the text, " I will decide exadly the Cornells between 
** owners of cattle and their herdfmen * 

lo determine fmts concerning wages, the fage declares the rule for them. 


II. 

Menu: That hired fervant, nhofe wages are paid with 

j 1> milk, 
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milk, may, wiili the aflent of the owner, irnlk the heft cow 
out of ten : fuch are the wages of hired herdfmen. 

" Whose wnges are paid ii> milk,” lured for a rccompcnfc fo paid , 
one whofe u ages are milk alone. He tliall milk whichever is the bell among 
ten cows. This miJking of one cow //; un conflitutcs the wages of a herdf- 
man hired for an allovjance of food, clothes and the like 

The Retnacara. 

In Chvitameni a fimilar cxpofition is given, and it is added, in the 
MenwirthamuctavaDt that the herdfman muft keep ten cows, for the milk 
of one, which is allowed him, and he muft alfo milk them But others ex- 
plain “ hired” (in the latter part of the text) a fervant. it follows there- 
fore, that an attendant on cattle alfo is a fervant , and the text coincides 
with that of Va ihaspati (Chapter 1). 

III. 

Nareda: — For a hundred head of cattle, the annual wages 
of the herdfman are a heifer three years old , for two hun- 
dred, a mtlch cow, and the milk of the whole herd every 
eighth day. 


“ For a hundred head of cattle,” kept by bun; and fo for two hundred. 
^he term employed tn the text fignijies a heifer three years old ** The milk 
of the whole herd,” the milking of all the milch cows. 

The Retnacara. 


IV. 

Vr ihaspati : — A fervant, hired for attendance on the milch 
cattle of anothei, fhall receive the whole milk every eighth 
day. 

Here is an optional alternative; the milk of one cow out of ten, or tlic 
milk of all the cows every eighth day, as wages. BuiNa^reda 

has further mentioned a heifer three years old. Neither is this a tliird cafe, 

for 
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for It cannot alone fufHce for wages. Norfliouldit be alErmed, that the 
milk of the whole herd every eighth day, the milk of one cow out of ten 
every day, and a beifer^far^yforform the very fame cafe ; for there is no 
mutual reference between the ux/j of tbefe fages. The milk of one beft cow, 
in ten, is ct^ual to the milk ©fall the cows, good and bad, at the end of 
every eighth day, or on every ninth day. In the cafe propounded by N//- 
REDA, fince fome of the hundred cows afford no milk, a heifer three years 
old IS allowed as wages for attending fuch cattle. Thus others exphm the 
law. From the fpecial mention of one, whofe wages arc paid with milk, 
another form is to be underftood for the wages of one, who is paid in 
money j and that is propounded in the chapter on the non-payment of wages 
and hire. 

Na'reda declares what fhould be done by a herdfman. 


V. 

Na^heda; — Let the owner each day commit his cattle to 
the charge of the herdfman, as foon as night ends; and 
in the evening, let the herdfman reflore them to their 
owntTj having feen them well fatisfied with grafs and with 
water. 

“ Commit his cattle’* to be kept by the herdfman. “ Reftore them af- 
ter having feen them well latisfied with grafs and with water;” reflore 
them after they have eaten grafs and drunk water. “ In the evening,” let 
the herdfman reflore them ; let him deliver them to their owner, when lit- 
tle of the day remains. 

The Rctndcara, 

The Cbintameni furniflies the fame explanation. The meaning is, that 
the cows arc intrufled to the herdfman for paflure and water only. 


VI. 

Ya'JNYawalcya: — Let the herd&nan reftore the cattle 
each evening, in the fame condition in which he receiv- 
ed 



t(I tlicm : for fuel], as iiavcbceu fei/cd or killed through 
hij nu^ligeiice, he lhall pay, if he had made an agreement 
for tvages. 

" i'liROUGii Ills negligence!” i/cal(Ie i!c fcized or killed, through his 
On II fiiilt, till, herdfimn Hull be compelled to make good //e A/J to the 
oiUKr, if lie Ind made in agreement for wages, that is, if wages had 
been (lipulatcd. So the Milxcfara and the very fame c>.pojitton u dtlmrid 
in the Rundcaia. 

By this condition (“ if he had made an agreement for wages”) it is in- 
timated, that lie, who attends cattle without wages, fliall not be compelled 
to make good the lofs But to him, who attends cattle as a favour, even 
the favour ^//i! IS Ills hire and he, who, even without wages, 

makes a promife in this form, ” I mull inevitably reftore the cattle,” (hall 
alfo be compelled to make good the lofs Such (hould be the decilion. 

VII 

Menu and Na'reda* — But he fhall not be compelled to 
make it good, when robbers have earned it away not- 
withftanding his exertions, provided he give notice to his 
mailer m zpiopa place and feafon. 

“ In place and feafon” proper for fuch notice. 

The Refnacara and Cbintamem 

Tn fadl the fenfe is this, not neglecting the proper place and feafon, if 
he gi/e immediate notice to his mailer. Cullu c abhatta gives the very 
fame expojition 


VIII 

VvASA The herdfman is not chargeable, if he be made 

captive , if the village be overpowered , or if the dilln£l 
be thrown into confuCon, and any of the cattle be feized 
or dellroyed. 


“If 
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. “ If he be made captive j’* if he be feized and detained, and fo forth. 

The Retnacara^ 

In fad, if the lofs or injury happen through want of care on the part 
of the appointed herdfman, though he were able /<? cattle^ blame 

is imputable to him ; but not, if he were unable io defend the herd. 


IX. 

Menu : — By day the blame falls on the herdfman ; by 
night on the owner, if the cattle be fed and kept in his o^m 
houfe ‘y but, if the place of their food and cuftody be dif- 
ferent, the keeper incurs the blame.**^ 

By day, if any fault occur in regard to the food and cuftody of cattle 
ced in the hands of the herdfman, the blame falls on him ; by night, 
that happen to cattle reftored by the herdfman and ftanding in the 
ner’s houfe, it is the owner’s fault j but otherwife (if they remain even 
light in the herdfman's charge), Ihould any fault occur, the herdfman 
urs ccnfurc. So Cullu'^cabhatta. In the Retndcara the fame expQ^ 
m is given, 

Greater wages ftiould be ftipulated for the herdfman, when the agree- 
nt IS for attendance by day and night. The expreffion, “ the blame 
[s on the owner,” is intended to denote, that the herdfman fliall not be 
npellcd to make good the lofs ; that the fine mujl be paid by the earner y if 
tin be damaged and the like j and that he muJl perform penance, if the 
tie die, and fo forth. 

Vrihaspati declares the mode in which a herdfman ftiould defend 
tie. 


X. 

■rIhaspati : — Let the herdfman preferve the cattle from 

' In EooL I, an anoa) mojs text i» quoted, which differ* from ihii in the I.B tcaiJlish ; •* bat, if 
ther have Uw care of them at ni£hf alfo, the owrer iharc* no 

5 U danger 
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danger of infefls and reptiles, of lobbcis and tigers, and 
from falling into cavcins or piti , let him defend them 
to the iitmod of his power; let iiim call aloud for help, 
or give notice to his mailer. 

Let him guard them from caverns or dens, and from pits or cavities. 
Let him [ircfcrvc them, to the utmoll of liis power, from danger of infers 
or reptiles and tile tike " Let him call iloud for http,” that is, let him 
make others htar bti cnti. 1 tie Rtirtacara. 

“ Let him defend them .’* let liim refeue them. If the cattle be in im- 
minent danger from a tiger or the like, let liini call people to afllll m pro- 
tedlmg them, or if that be impoflible, let him inhantly give notice to his 
nnafter, that he may endetvour to favc them. Thus others interpret the 
text. 


XI. 

Nared'^: — If a cow be in dangei, let the heidfman defend 
her to the utmoft of his power ; but if he be unable to 
proteB. hsu let him haften and give notice to his mailer. 

2. A HERDSMAN, who prefeives not a cow from accidents, 
who gives no alarm and informs not his mailer, svhen Ihe is 
in danger, Ihall pay the value of her to her owner, and a 
fine to the king. 

“ Danger,” diftrefs. “ Let him defend her,” or in the cafe of his 
inability, \et him ciXXsXaoi for help “ Shall pay the value of her’ (XI a) . 
literally bear thebfs he Ihall pay for that cow. 

' The Rclnacara, 

Cow is mentioned generally, comprehending other forts of cattle. t 

XII. 

Menu and Na'reda: — The herdfman himfelf fiiall make 

good 



,( «9 ) 

good the lofi of a beaft, which, through his want of due 
care, has llrayed, has been deftroyed by reptiles, or kil- 
led by dogs, or has died by falling into a pit. 

“ Has ilriyed/* or li_s bo^n feized, or “ deftroycd.’* By whom 
dfjhcyd^ The confiruclioa of the fentence anfwers that queftion ; " by 
reptiles.” *' Taken by himfelf,” Ch asde'swara reads swahatam, 
'':sh:cb is exp/sined^ laPen himfclf^ tr^Jleaiof s'wahatam, PilUd by d'.gs ; 
this alfo comprehends feized by another. ** Has died by falling into a pit j** 
or has died oa a moantain of difScult acccis, or the like. “ Through his 
want of due care j'* of the care, which ffiould be ufed by a herdfman. 

The 'Rttndcara, 


The cattle islo^through want of the care due from the herdfmanj hence 
the blame, imputable to that herdfman, is a caufe for his making good the 
lofs. 

The Cbtnidmenh 


“ Strayed;’* paGed out of fight. Has been “ deftroyed by reptiles, 
cf killed cr bitten by dogs, or has died by falling into a pit or die like,” 
and thefe ate cnly examples ; if a cow or other bead die, or dray, through 
want of fuch manly exertion for its prcfervation, as is due from the herdf. 
man, he jnuft make it good to the owner. 

Car. z. vcA na a tt a. 


XIII. 


According to him, the reading is s'xjiaea^vjihipahul 
cording to the Rneiacar^j, it is read tvnh the dsassl 5. 

a (fur- 
the term, 

Ya'jn'yawalcya : — On 

herdfman, the fine ordahitzi for 122m is tlf'' 

and a half; tf^ 

owner. he ralae 


Oil the lofi of a be 



pay a fine of thirteen paiUs and a half, and imki good the property lofi, to 
the owner; tliat is, the value of the bcall as determined by arbitrators. 
Tire verfe is intended to legulate the amount of the fine ; the rcli had been 
already propounded. 

The MUdeJhara. 

" Tun verfe;” this text (XIII). “ The reft,’’ (the payment of the 
value to the owner,) already propounded (VI), is thus repeated. Such is 
the meaning oftheghfj. 

Hxee “ the property loll” fignifies its price. 

The Uetitdcara, 

And thus, whenever it is declared in this chapter, that property muft be 
made good, its price is intended; for the property itfelf is hji an AePttoyei, 
VtSHMU exprefily mentions the price. 

XIV. 

Vishnu : — By day, if cattle be in danger from venom or fire, 
and the herdfman go not to their ajfiflance, he ihall pay, to 
their owner, the price of cattle thus deftroyed by his fault; 
and, if he milk them without permiffion, he fltall be fined 
twenty-five cdrjhdpanas. 

** Go not;*' if he do not go to protcfl them, CarjLapana** wil! be 
cxplaif'cd. 

' Tlic liitndciira. 

Meaning, that it will be explained in the chapter on mcafurcs. 

But others remark, that the cxprcllion, “byday,” denotes the time, 
wliatevcr it be, during winch the cattle are intruftcd to tlic herdfman for 
ewAoJy, “ If he go not,” though able; meaning his not defending ihc 
cattle, through negligence, indolence, knavery, or the hkc. Menu (/juscX” 
plains a c^rjUipaHi; “A carfua (or eighty ra^icdjJ oi copper is called a 

pnU 
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or carjhapaica On which Culll'cabhatta thus comments j 
“ the quantity of a carjlia of copper is called a carjhapanti, and « alfo callei 
^paAa. Now a carjlia is the weight of eighty feeds of the gmja - for " five 
feeds of the gurja are the firft, or forenfick, majha, fixteen of thefe are an 
ocJJ-a or carjha, and four carjhassrec one pala ” * 

XV. 

Brahme purdna — Should a herdfman, having received his 
hire, leave his cattle m a defolate foreft, and go for his 
pleafure to the village, he lhall be chaftifed by the king, 
like a furgeon or barber, who leaves his majier m the town, 
and goes for his pleafure to the woodlands. 

2 . When a cow, committed to the care of a herdfman, 
dies through his fault, he lhall be compelled to make good 
the lofs, and pay a penalty to the lord of the land. 

3 . If a cow die, by the violence of diftaie or the like, in 
the flail of Its owner, who took no pains to heal or relieve her, 
that owner lhall be fined, and lhall pay the wages due to 
his herdfman. 

** Leave his cattle,” leave a cow, which has been fcized with atiy dif- 

temper. “ A furgeon ,” a phyfician on veins or the like. Ashe 

ihould be chafiifed, if he leave his mailer on whom he ought to attend, and 
go for his pleafure to the forell, fo Ihould this min alfo ho cbajlifed 
Confequcntly , a furgeon, who goes for his pleafure to the woodlinds, is an 
example mentioned for the fake of illullration The word ** Sa act (fur- 
geon) ’* Is explained in the Chute ttnetit, a barber. Others explain the term, 
a perfon armed with a javclm (h’Mca) or other weapon of offence he is 
mentioned incidentally 

“ PxY a penalty” (XV a) thus, by confent of man/ fages, the value 
mull be made good, if i cow die by the fault of the herdfman , according to 

* Ameha s d 'I > Lt the chapter tn tr d ri aal t Li Ua i e rt /-u ccauina fire 

ra.9 fjr, la IE iici , tCT 

^ X Ya'js\ \\;’alcya, 



YVjnvawalcy.^, a fiacfliall alfi be paid; and the forfeiture of the herdf- 
maii’s wages is mtimated in ihc Brnbas purana. Such is the ccncife ftatc- 
ment of tkela'iv, 

“ If a cow die by the violence of difcafc or the like” (XV 3): iflhcW 
deftroyed by ficknefs orthehke, in confequcnccofherow’ner taking no pains 
to heal or relieve her, though able to gi\'e relief; in that cafe he {hall bs 
fined by the king, and be forced to pay the wages due to the herdfman. 

The ReinScara. 

Here the fine to be paid by the owner of the cow mufl be that ‘.vluch is 
fpecified under the fupplementary or mifcellaneous title; for there is no 
perfon to fue the effenda : and in this cafe a taint of fin is the confequcnce of 
taking no care of the d'feafed cow. 


XVI. 

Menu and N areda: — A flock of goats or of Iheep being 
attacked by wolves, and the keeper not going to repel the 
attack, he fliall be refponfible for every one of them, 
which a wolf fhall violently kill ; 

z. But, if any one of them, while they graze together near 
a wood, and the Ihepherd keeps them in order, lhall be 
fuddenly killed by a wolf fpringing on it, he fhall not in 
that cafe be relponfible. 

Under the term, “ a flock of goats or of fliccp,” are comprehended 
all beads liable to attacks. “ Being attacked being aflailed. So the Ril- 
ndcara, Culld'cabuatta dithers the \ciy fame mltrpnuttm. 

“ If any one of them &c;” if a wolf, fpringing unpcrceiicd out of 
feme thicket, kill any one of thofc goats or fliccp, vhich were intrufleJ 
to the fliepheid and «crc grazing togeilierin the fotcll, the fliephcrd docs 
not in that cafe incut blame. 

Cueeu'cabhatta. 

Bur, 
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But, ifthe hcrdfman carelefsly paftufe the cattle in a dangerous fpot, 
although there be fafe places for paliurage, blame ts imputable to him ; 
but not, in cafe of a cafual attack by a tiger. 


XVII. 

N.VkEDA, — B y this rule Ihall a dilpute with the keeper of 
all forts of cattle be decided ; and, if any cows die natu- 
rally, he Ihall be cleared by producing their tails and 
horns. 


“ Bv this rule &c, thus have been declared contetls with keepers of 
all forts of cattle, even of horfes and the like. 

The RHn^cara. 

Consequently, m a difpute with a keeper of horfes, the very rule, 
which has been declared, mud be applied as in olier cafes fpecified. 

** By producing their tails and horns let him prove their death in any 
mode whateser. The Ciintd/atSii. 

Else there might be fufpicion of lus having fold them. 

XVIII. 

Menu ; — When cattle die, let him carry to his mailer their 
ears, their hides, their tads, the Ikin below their navels, 
their tendons, and the liquor exuding from their foreheads: 
let him alfo point out their limbs. 

“ Theiu ears under thciearc comprehended any tokens of thedead 

bead, not common Sc, or perje^lty jiinslar tn, ail unsmdls, “ When cat- 
tle die when they die at remote didances, let bim point out tlicir 
limbs ,” their durable parts, as horns and the red. In fomc places, the text 
IS read, “ point out their horns or the like:'* on that reading, other tokens, 
bcfides thofe generally carried as above mentioned, are comprehended un- 
der the term “ or the like.” 


SECTION 
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SECTION II. 

ON FINES FOR MISCHIEF DONE BY CATTLE. 

XIX. 

Menu : — On all fides of a village or fmall town, let a Ipace 
be left for pallure, in breadth either four hundred cubits, 
or three calls of a large flick; and thrice that Ipace round 
a city or confiderable town. 

** Four hundred cubits ; liurallyy one hundred dbanujh or poles four 
cubits rnaiie one dhanujh. A large ftick, or ftaff three cafts or throws 
of that. Near the village, on all fidcs, a fpacc, exempted from tlie fowing 
of grain and the like, fliould be left for the pafture of cattle, in breadth 
cither four hundred cubits, or three calls of a fiaff, Again ; near a city or 
confiderable town, it fliould be made thnee as large. 

Cuj:.lu'cabiiatta, 

** Stick ” (''mmya); the pm of the yoke. Thrice as much ground, as 
that, when thrown, pafles before it falls, is the fpacc to be left round a 
village, TIic Retndcjra 

''Sanya is explained by Amera, the pin of the yoke.* Here the di\cr- 
flty of opinions fliould not be imputed as a fault ; for it will be fully cx- 
phined, that the fpice is not rigidly determined. 

“ Rjui.d a tiiy round j co'ijidnalle tvun icfembhng a city. 

The Chintdn.ciu. 

For a greater fp ite will be dircwlcd b: Ujt round ^ tu/. 


* A ) J. I. J t i 



XX. 

Ya'jnyawalcya: — By the choice of the inhabitants, in pro- 
portion to the whole land, or by the authority of the king, 
fhould the common pafture for kine be regulated : but every 
where a twice-born man may take, as if it were his own, 
gXdSiJor hu cattle, {uA for JacTtJice, and flowers for oblations. 

2. Let a fpace be left between the village and the fields, in 
breadth four hundred cubits; let it be eight hundred cu- 
bits round a town, and fi-xteen hundred round a city. 

“ By the choice of the inhabitants}*' literaily, of the village: in pro- 
portion to the number of perfons inhabiting the village. Or according 
to the fmall or great quantity of land ; or by the king's command ; a 
fpace of ground Ihould be left for the paAure of kine. Such is the fenfe of 
the JirJl part of the text. 

The Retndcara, 

Some good portion of land thould be appropriated to the pallurage of 
kine and the like. The Mitdcjhar&t 

The fecond part of the text (XX) is thus explained in the Mtdcjhard.} 
a twice-born man, in want of grafs or fuel, may any where take grafs for 
kine, wood for /iie facnjicial fire, and flowers for oblations /o deities, as if 
they were his own, without oppofiiion : but be can only take fruits from an 
unenclofed fpot j for it is thus recorded by Go'tama. 


XXI. 

Go'tama ; — He may take, as his own, grafs and facrificial fuel 
for his cattle and fire, and the bloflbms of creepers and of 
lofty trees for oUaiions; and their fruit, if they be unen- 
clofed. 

Tins fuppoles preoccupancy; for, fliould a thing be unoccupied, pro- 
perty alfo veils by occupancy in others befidcs twice-born men, as is 
declared by the fame authority. 

SY 


Go'tama; 


XXII. 


Go'rAMA -.—d man becomes owner of wealth by purchafe, 
partition, occupancy, hypothecation, and gain. 

As for what is .again faid in the following te.\t. 

XXIII. 

Go'tama : — He indeed, who leizesgrafs without alking^ier'- 
miffion of the owner, or wood, or flowers, or fruits, ftiall 
fuffer amputation of his hand. 

This fuppofes fomc other than a twicc-born min; or fuppofes no dif- 
trefs j or implies a purpofe different from that feeding cows and fb forth. 
Thus, ifgrafs or the like, belonging to a ffranger, be taken by a twice-bom 
man, for his cows, his facriffee, or his itre, there js no offence; but there is, 
an obvious offence, if the grafs or the like were produced by the labour oJ-a 
ffranger. . 

Others hold, that a Brabmana may, without the king^s permiffion, 
take grafs or the like from any piece of ground belonging to the king and 
not occupied by another but any other, than a Brd&mana, 

can «///>' take grafs and the reft from a piece of ground or fpot occupied 
by himfclf with the king’s permiffion. What is declared by Go'tama 
(XXII), is intended to eftabliffi property by ihe occupancy of a thing not 
already occupied by another; or to determine the property m a cafe of 
theft. 

The other verfe (XX a) }s propounded to provide for the well being of 
cows and other cattle, ffanding, lying, or moving. 

The Mitdcpmra* 

Others think, the fecond text (XX a) is intended for an example of the 
fpacc to he left^ as diredcd by the preceding verfe (XX i). 

Bctwezh the village and the fields, a fpacc, mcafuring four hundred 

cubits, 
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cubits, fliould be lift on all lides. exempt from tdlage j round a fmall town 
(caroafaj the fpace fliould be eight hundred cubits in breadth; round a po- 
pulous city, the inten-al fliould be mcafured by tixtecn hundred cubits : 

VlJNYA^NE^SWARA, 

A dhmujli is a pole of four cubitsi A town (cenda ) is larger than a 
village, and lefs than a city. 

Va'chespaii Misha. 

The term is fynonymous with large village or i/aliagram. 

The following texts, cited in the Riindcarat define a village, toWn dnd 
city. 


XXIV. 

Mdrcandcya purdna : — An inhabited place, in the midft of 
fields and meadow land, where men of the fervile clafs 
moftly dwell, and where agriculture thrives, is called 
grdma or village. 

2. An elevated fpot, which has fubllantial buildings, and 
is furrounded on all fides by a ditch, if it be halfi or a 
quarter, of zydjana in length, and the eighth part oj a yoja- 
na in breadth, is a city or puia: 

3. It is bell, if there be deep w’ater on the eallern fide of 
it; if it be inhabited by perfons of pure lineage alone; 
and if abjefl; races be excluded. Should the length h half 
of that dejcribed, the place is called a town or dheta: and 
one, lels than that, is called ic finall town or carvata» 

That inhabited place, where- the fervile clafs is numerous, and where 
many hulbandmen refide, is named grdma or village, and it is fitnaud in 
the midfl of fields and grazed land. Thus, on all fides of the vilKge, 
there fliould be pafturej and round this again fliould be the fields. The 

refidence 



rcfilicncc ofplicfl?, foldicrs, mcrcliaiUs and the like, is befl- m cities and 
ton ns: and that IS intimated in a preceding chapter (Chapter II, v. IV.) 

A PLACE, abounding in lofty edifices furrounded with walls ; itfclf en- 
coinpafild by a ditch, and fprcading over two criia, or one croia only, 
IS tailed fura ; and even that is a city (nagara ) , for, in the diction- 
ary of Amera, pur [the fame wUh pura) is mentioned as fynonymous 
vivhpuri and nagai) ('ei- nagara^.* It is bcil, if there be deep water on 
the eail. Half of that or half a eraja, conftiiutes a town, or c'&ta; 
andlefs than that, but greater than a village, is a fmall town ot cama(a. 

Is It not derogatory to Ya jNVAtvALCYA, that he has not mention- 
ed the fpace to be left round a town or cheta ? The objeflion is antici- 
pated and anfwered in the Retndcara • It muft be inferred, even though 
not mentioned, that the pafture ground for kine ihould be regulated in 
proportion to the abundance of cattle in the village or the like. Confe- 
quently, a fpace of four hundred cubits is only mentioned for the fake of 
illuftration : the real meaning is, that pafture ihould be left for kine, in 
proportion to the number of inhabitants. 

XXV. 

JvIenu; — ^Within xh.^1 pajlure ground, if cattle do any dam- 
age to grain in a field unenclofed with a hedge, the king, 
fliall not punilh the herdfinan. 

“ Within that within the pafture ground of the village. 

The Chntdmeni. 


XXVI. 

Vishnu : — No offence u imputahkto theherdfman, if the cat- 
tle graze, for a fliort time, in an unenclofed field, near the 
road, the village, or the pafture ground. 

“ Ip the cattle graze” is fupphed to explain the purport of the text. 


* J)i{\i9a2r;r cfAuiKA, chapter oauuc}. 


Shouiil 




should a field, which is fituated near the road, the village, or the fpace 
left for paflure, and which is unfenced, be grazed by cows or the like for 
a ftiort time, there is no offence on the part of the hcrdfman : but if they 
graze there long, blame is imputed to him ; for it is confidered as arifing 
from his fault. 'fhe Chtntdmau. 

The very fame expojilion u found m the Rcinacara. 

XXVII. 

Na'reda: — The herdfman is not anfwerable for damage 
done in a field adjoining to a village or a pafture ground, 
and which is unfenced. 

** Pasture ground a fpace ofgrafsland refcrvcd foe feeding cows 
and the like . a field adjoining to that. The Ritndcara, 

XXVIII. 

Ya'jnyawAlcya ; — ^No offence exifls, if damage be done un- 
intentionally in a field fituated near the road, the village, 
or the pafture ground : but if the cattle be wilfully grazed 
there, the offender is liable to be punifhed as a thief. 

ConsequentlV the declaration, that “ there is no cfFence if the field be 
near the road or the pafiure ground,” is rcftridcd to the cafe of cattle acci- 
dentally grazing in it: and this al/b has been intimated by Visiini; iii 
another form ; ** if the cattle graze for a (hort time &c.*’ (XXVI). Such 
IS the opinion delivered in the Cbintamemi 

By the term ufed in the texts of Vishnu, Na'reda and Ya'jNYAWal*. 
CYA, “ withm the pafiure ground it is declared, that no blame falk 
(j« if the field be fituated near the pafture ground. But there 
can be no gram m the pafture ground. However, when gram is fown 
within the fpace of four hundred cubits, the pafture ground is reduced by 
the confent of the inhabitants or otherwife : and m the text of Menu 
(XXV), “ Within that,’' or there, is the feventh or local cafe ufed m the 
S % fenfe 
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ftnfe of proximily ; as m the line. ■■ CrTsuxa fports in the woois (in, 
or) near the Calindi (or TammdJ:" and even according to thofe, who hoU, 
that the name of the river has, in that example, the lecondary fcnfe of its 
neighbourhood j the word there, or within that, may in the prefcnt inllance 
fignify near iWlpafluri ground. Thus others explain the text. 

Should a field, fituated near the road or highway, or near the village 
or pafture ground, be grazed by cows, without dclign on lie purl of tie 
birdfman or bis majlir, no blame is imputable cither to the cowherd, or to 
the owner of the cattle 1 that there is no oOence, is mentioned to exempt 
them from penalties and from paying the value of the grain damaged. But, 
if the cattle be wilfully grazed there, the offender fuffers punifliment, as a 
thief, for grazing cattle there by defign : namely fuch a punifliment, as is in- 
fliacdonathief. The text of Ya jnyaw'alcya (XXVllI) is fo c.xplain- 
ed in the Miticjlard. 


X.XI.X. 

Menu: — Should cattle, attended by a Iierdfinan, do mifehief 
near a high way, in an cnclofed field, or near the village, 
he fliall be fined a hundred punas; but ag'ainfl cattle, which 
have no keeper, let the owner of the field feciirc it. 

Nn AH a highway, or near the village, in a field of arable land cncIoleJ 
with a hedge, fliould cattle, attended by a hcrufmati, lut not icnraiiicd by 
Iiitii, enter the field by the gate or ctlietwife, ai.d graze in ilj he fliall be 
fined a hundred fsnnt: and, as the bead cannot be fined, the hetJfman mult 
pay the fine. But liic i eifoii, who watches the field, mull dine away Lcailr, 
which have no heeper, if they be foand grazing tlicie. 

Cullu'c.vshatta. 


xx.x. 

Na'iIEDa: — I t datnage be done to grain by cowa or the lilc 
breaking through a fence, the hcnlfman fhall in that ta.'c 
be puiiilhcd, if he did notrcliratn the c_ti!c, ihougii able 
ti ibfj, 

■' A 



“ A FENCE)” anobftacic. 


Chande^swarA. 


** Breaking this follows the regular fcnfe of the crude verb critic cut, 

“ The herdfman fliall be puniDied;” ifhedonoE reilrain the cattle, hefliall 
be fined a hundred paiUs: for the text coincides with that of Menu 
(XXIX). But> perceiving the. breach in the fence, if he immediate- 
ly reftrain the cattle, no blame ^ is imputable to him. ** Though able j” 
from this exprefiion if appears^ that no blame is imputed to him, if he then 
happen to be unable to reftrain a bull eager to approach a cow : and fo 
in other cafes. Thus other lawyers declare the rule. 

XXXI. 

Us^ANAs: — ^N either anceftors, nor deities, tafte the offer- 
ings of that man, who demands compenfation for corn de- 
flroyed by cows. 

It is thus ordained, that the owner of the corn (hould not take the va- 
lue of grain confumed by cows. But if. violating the prefenbed fyftem c£ 
duty, he do demand ampenfation^ the judge muft enforce payment ; for there 
^ is no exception relative to cows in forenfick law. The judge muft 
ccurfe enforce payment of the value of gram confumed by any other bcaft. 

It is declared, that there is no offence if damage be done to grain in a 
field unenclofed with a hedge (XXV) j and that there is offence, if com, in 
a field enclofcd with a hedge, be eaten cafik : what fort of a hedge Jhoidd 
he made ? Menu himfelf dcfcribes it. 

* i 

XXXII. 

Menu : — Let the owner of the field enclofe it with a hedge 
oj thorny plants, over which a camel could not look ; and 
let him flop every gap, through which a dog or a boar 
could thruft his head. , > 

1 

Round a field of arable land, let him make a hedge of thorny ^plants, fn 
i . f'^ch 
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fuch a mode, ihat a camel, ftanding oq ihe oilier fide, may not overlook it j 
and let him Hop every gap rv hatfoever, through which a dog ora boar could 
thnift his head. Cui-Lo'cABHATT.a. 


xxxiir. 

NA'iiED.v : — Rou-VD a field near the highway, a hedge fliould 
be made, over tvhich a camel could not look ; which no 
bead could overleap ; and which neither a dog, nor a 
boar, could break through. 

“ OvE.a which a camel could not look ;** that is, of fuch a height, that 
a camel, itanding on one fide of it, could not look over it to the other fide. 

Helavudha. 

It follows, that the hedge fiiould be high i for, if a camel, palling by, fee 
ihe corn cnclort.d by it, then, breaking the hedge and impelled by hun- 
ger, he cannot be rellraincd by his keeper. If a low hedge be made, there 
IS no cficnce in the cafe of mifchief done by a camel fa /ui a fiU, any 
mete than in tL: aji cf a irt/pafs eit a field unenclofed by a hedge-: and fo 
in icfpedt cf elephants, horfes and the like. 

OvEK which hedge cattle cannot reach, and lee the grain within it. 

The ParyaVa. 


XXXIV. 

.S\:.c‘jj\ and Llc'ilirA: — To a field near the road .i hedge 
!hou!d be wade, over wliich a camel could not look; and 
through which a dog or a hoar could not open a palFagc. 
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Teafon a fence Ihould be made, C\'ty\'ya'ia declares, for the benefit of 
the hulbandman. 


XXXV. 

Ca rvA'YANA: — ^W hen the grain is not yet produced, let him 
make a ftrong fence; for beafts, eager after once tailing 
tvhat they reltfh, are with difficulty hindered. 

“ Beasts" here fignify cattle. The Reindcara. 

“ Strong great : by this is faggefled a hedge over which a ca- 

mel cannot look, and through which a dog or a boar cannot open a pafiage. 

“ After once tailing what they rehlh the meaning is, when they 
tafte things, which are defired by them. 

XXXVI. 

Menu; — In other fields, keeper of cattle doing mfcliief 
fhall be fined one pana and a quarter ; but, in all places, 
the value of the damaged grain mull be paid: fuch is the 
fixed rule concerning a hulbandraan. 

In other fields, not adjoining to the road fide and the like, fliould mif- 
chief be done by cattle, the keeper Ihall be amerced. It fliould be here 
noticed, that the fine is one pafia and a quarter for every hca5 oFcattle. So 
t\i<i Retndcara : and C0i;.hj^cabhatta g/u/j the very fame vilerpretation. 

In other fields, fituated at a diflance from tbt hgbway and the like, dif- 
tinG fines are ordained for difiinit kinds of cattle ; fo the Cbintatmni. Thofe 
fines will be fubfequently mentioned. 

“ In all places’* (XXXVl) ; the gram confumed by cattle m any field, 
mull be made good to the owner of ir, by the herdfman or by the owner 
the cattle, according as the ofience k imputable to ore or the other. Such 
fhouldbe thcdccifioa. Cullu cabh \tta. 

6 A 
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Thus property m the field is attributed to the hulbandman by this very 
glofsof CuLLu'cABHATTA. It appears from the phrafe, “ in all places'* 
(XXXVI), that the grain eaten by cattle, off a field enclofed with a hedge as 
abovementioned, muff alfo be made good to the huibandman. 

XXXVII. 

Sanc’ha and Lic’hita : — A cow, grazing during the night, 
brings on its owner, or keeper, a fine of five mdjhns ; during the 
day, three mdfhas; and for one hour ( muhurta),-^ one 
mdjha : but no fine is impojed if jhe graze in the village. 

“ Grazing j” eating until faiiated. Hence, if fhe graze i'/y until 
Ihebe fatisfied, the fine is three mdpias^ But if {he graze for one hour only, 
a fine of one vujha Ihould be levied. However, no fine fhall be impofed for 
her grazing within the village; that is, in a field within the limits of the vil- 
lage and the like. A mdjl:a here fignifies the twentieth part of a carjf.dpanay 
as declared by Na red.\. 


XXXVIU. 

Na'red.\ : — But 3,maJJta may be confidered as the twentieth 
part of a cdrjhdpana. 

And that is meant of fiKcr. Accordingly the author of the 
fays ; 

In* matters of fine it is proper to count by mdfiias of gold ; 
but, for grain eaten by cattle, the. Jimi are icgulaied by o- 
mdjltai : namely, filvcr, 

A cSrjliifjnj is alfo a-neafite ofU\\ctcs’u.ell os of copper ; and licrca 
tsjyAQi fiher cciuains luo rjHcu or feeJs of the each equal to 
thice bailey corns: as is drclarcd by Menu (Chapicr 8, v. and *35)* 
I he :c\t ol S st.c’ji A •nJ hic'iiirAis thus expounded in the R/t/ucorj, 
a- d ah j m iIjc /VaJ/a Cl ,',tdr.sr.i. 
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Since the author of the B&djhya directs the rijdji.a of filver in the cafe of 
grain eaten by cattle, becauft bets fcrupulous of the great inequality in com- 
parifon with tlie fine of one panannA a quarter, ivl;ether the mdjka contain- 
ingfixteen radiicashz taken, as declared by VeThaspati ( but the twen- 
tieth part of a pala is called a majba :”) or the majha containing five 
rabikast as mentioned by Menu (“five cnfinalnSf ov raclicds arc 

one j tLereJere the rule is thus fettled by authors, who think that 

the mdJJia of filver, containing two raBt’eds, as mentioned by Menu, 
fhould not be abandoned; if the bead eat gram during the night until it be 
fatisfied, a fine of ten ra6licds of filver Jhall he paid to the king; if it cat fo 
long during the day, fix tabiicds of filver; if it do not eat until it be fatis- 
fied, but graze for fome fhorc time, whether by night or day, two rablicds 
of filver : and the value of the grain confumed in the field muft be made 
good to the hulbandman. This proceeds on the fuppofition of one^ii?^ 
and a quarter being 'equal to two rabi/cds of filver : if they be unequal, a 
diftindtion muft be affumed from the Jirt, or from the quantity ^ of grain dc- 
ftroyed. But others explain a/»tf7i<7anda quarter m the text of Menu 
(XXXVI), as fignifying z. patU and a quarter of copper. 

As for the opinion , that a fine of one tndjha for a cow grazing during one 
muhinta is diredled, to obviate the doubt, •* what fine fliould be im- 
pofed in the cafe of a cow grazing during twilight ; becaufe diftinfl rules 
arc delivered for the refpedivc cafes of a cow grazing during the day and 
during the night;’* and accordingly the laiv declares, that tvwlight, called 
mubtirta, is confidered as uniform, whether the day increafe or wane ;’* and 
here the word muhurta denotes a particular hour of the day ; that ^opinion is 
wrong: for Common fenfe oppofes the fame regulation, when a cow has 
grazed in a f ranger's felJ during the night, whether fhe grazed foe 
fome trifling fpace of time, or until flic were latisfied : and there is no 
teal difficulty, fince twilight, cxclufivc of day and night, is not admitted 
in philofopby. 

Bar no fine, in the village ” (XXXVJI); fince this has obvioufly the 
fame import with the text of Menu (XXV), no fine is impofed for a cow 
grazing near the Nillage, or near the high way; it it not meant t that no fine 

is 



Since w^riborie is here exhibited in themafcullne gender, the fame 
amercement (hould be paid for male buiFalos and the reft which is dircfted for 
females ; and the fame for a mars and for a borfe. But cows and female buf- 
ffalos are inftanced, confidcring the excellence of the female which affords 
milk for confumption. 

“ And two each, for a goat and a ibeep f' the meaningis two and a half# 
To exhibit the coincidence of this text of Go'tama (XL) with that of 
CaVyaVana abov^ cited (XXXIX), fbmc explain a quarter,’* the fourth 
part of the fine juft mentioned for a buffalo grazing in a ffranger’s held ; that ia 
a fourth part of two quarters of a paiia: for it has the fame import with the 
text to be quoted from Ya jnyawalcya (XLII). Others fay, it fuppofes 
particular mifehief, happening without defign. Tliis rule of Go'eama 
.concerns cattle grazing during the night* 

XU. 

Sanc’ha and Lic’hita: — For the young of every fort of cat- 
tle, a 'mdPta ; for a female buffalo, ten ; for an afs and a 
camel, fixteen ; for a goat and a fheep, four. 

Tills text concurs wiih iho/e of Go'tama and Ca'tyaVana, in diredl- 
ing a fine of ten majhas fora femafe batTafo. •'•’Sixteen, fir an afs and a ca- 
contradidls Go'tama. " Four, for a goat and a fheep,” contradidls 
both Go'tama and Ca'tyaVana ; and ** a mdpa for calves, or the young 
of cattle,” contradicts Ca'’tya'yana. 

On this point fome hold, that the connexion of terms is remote in tlic 
phrafe, “,fix for a caniclj ten for a horfe or a female buffalo (XL) : 
in this manner ; for a horfe or a female buffalo, ten ; for a camel, ten and 
fix, or fixteen ; and fo forth : and the meaning of “ four for a goat and a 

fliccp,” is, two for a goat, and two for a fheep. “ A mdjba for young 
cattle,” is here meant of a mdjba confiding of five cT’iJhnahs. It fhould not 
be objeaed, that the majha of five ersfinafas is inadmiffiblc, bccaufc Menu 
has defined the mdjba of filvcr. as confiding of two crljhnahs only. Since 
Menu has alfo defined the term cdrjbdpana relating to copper only, 

S B there 
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is impofedioi her grazing on land appropriated to dwelling places. “ Vil- 
lage ” is here ufed ia the locative cafe with the fenfe of proximity, as in the 
example quoted ; “ CrTshna fports in the foreft (in, that is) near the 
tia." Confequently, there is no difficulty ; and it ffiould be fo underftood. 

The following text elucidates what is obferved in the Cbintdmeni, that dif- 
tinft fines are ordained for diftindt kinds of cattle. 

XXXIX. 

Ca'tya'yana: — For mlfchief done by a cow let the king com- 
pel the owner to pay a quarter of a pan^a ; for a female buf- 
falo, two quarters : but for goats, fheep and calves, the 
line ordained is a quarter of that^ which has been lafi men- 
tioned. 

Here a quarter of a pana ffiould be confidered as the fine ordained if the 
grain were eaten during the night. A quarter of a pana is the fourth part of 
a cdrjkdpana. 

The Reinticara, 


PaJia here fignifics cdrjhdpana. 

The Cbintainer.L 

This obvioufly means a cdrjhdpana oi filver, confiding of forty crTjhnalas 
or feeds of the gunjd\ for the text of Na'red a declares, that a tndfha is the 
twentieth part of a (XXXVIII) j and the text of Menu exprefl*- 

cs, that '* two or of filvcrarc confidered as one mdjhacad* 

A quarter of a pana (or ten crijlnalas of fiher) ;s the fitnc with five trJjhacas 
cffiUcr; and this coincides with the text of Sanc’ha and Lic’hita 
(XXXVIl). 

XL. 

Go'fam.v: — I’ lvn fora cow; fix, for a camel; ten, 

for a Iiorfe or a female bufifalo ; and two each, for a goat 
and a Jliccp* 


SlMCL 



Since the ‘wcrdhoiCt is here exhibited in the mafcullne gender, the fame 
amercement (hould be paid for male buffalos and the reft which is directed for 
females } and the fame for a marc and for a. horfe. But cows and female buf. 
ffalos are inftanced, confidering the excellence of the female which affords 
milk for confumption. 

“And two each, for a goat and a ffiecp the meaning is two and a half- 
To exhibit the coincidence of this text of Gotama (XL) with that of 
CaVyaVana abov^ cited (XXXIX), fomc explain “ aquartcr,’* the fourth 
part of the fine juft mentioned for a buffalo grazing in a ff ranger’s field j that is 
a fourth part of two quarters of a paita: for it has the fame import with the 
text to be quoted from Yajnyawalcya (XLII). Others fay, it fuppofes 
particular mifehief, happening without defign. This rule of Go'dama 
.concerns cattle grazing daring the night.. 

XLI. 

Sanc’ha. and Lic’hita: — For the young of every fort of cat- 
tle, a mafta ; For a Female buffalo, ten ; For an a/s and a 
camel, fixteen ; for a goat and a ftieep, four. 

This text concurs with thfe of Go'tama and Ca'tyaVana, in diredl- 
ing a ftne o^ ten mafnas for a feinaW buffAo. w Sixvnen, fot ar, aft and u ca- 
mel," contradidls Go'tama. “ Four, for a goat and a Ihcep,” contradifts 
both Go'tama and Ca'tya'v ana ; and “ a majha for cahts, or the young 
of cattle,” contradidls Ca'tya'yana. 

On this point fome hold, that the connexion of terms is remote in the 
phrafe, ‘‘.fix lor a camel; ten for a horfo or a female buifalo * (1..L) t 
in this manner ; for a horfe or a female buiialo, ten ; for a camel, ten and 
fi.Y. or fixteen ; and fo forth and the meaning of “ four for a goat and a 
fliccp," is, two for a goat, and two for a (heep. “ A mafia for young 
cattle,” is here meant of a mafia confiding of five erlfitiahi. It Ihould not 
be objeacd, that the majha of five cnfinalat is inadmiffiblc, bccaufc Menu 
has defined the najha of filver, as confiding of two crlfinahx only. Since 
Me.s-u has alfo defined the term carfiSpanaii rclattng to copper only. 
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there could not be alfo a cdrjhapana of filver ; it may therefore be faid, that 
the fevcral terms likewifefignify thofefevcral weights of iron or Qi\itvmials. 
Of “ a malha for young cattle" may fuppole very young cattle ; and the text 
of Ca'tyaVana (XXXIX) may fuppofe older calves. Tne young of all 
forts of cattle, or any beafts in thefirfl period of life, are intended. 

XLII. 

Yajnyawalcya: — owntr of a female buffalo, doing da- 
mage to grain, fhall be fined eight mdjlias', of a cow, half 
that amercement; and of 2i goat or fheep, half again of this 
amercement : 

2. For cattle eating and lying down in the field, the fine 
is double the amercement mentioned. It is alfo the fame 
if they trefpafs on preferved paftures ; and the fine for an 
afs or a camel is the fame with that for a female buffalo. 

A FtMALE buffalo, doing mifchief in a flranger's field, fliall be fined 
eight mdjkasi a cow, half that, or four mafias ^ goats and fheep fhall be 
fined two mafias* As buffalos and the reft have no inlereft in wealth, the 
perfon, who owns them, is intended. A mafia here fignifics the twcntictli 
part of a faiia of copper; for Na'reda records, that a mafia is confidered 
as the twentieth part of a pana: and the text concerns a without 
defign. 

The Mildcfjatd. 

Some remark it, as the fenfe of ilic iMtlacf ata, that the fine is regulated 
a maflia ccnffirg cf four raSlicds of copper. I3ut iliat is erroneous ; for 
tlic author of the Ulafi^a declares fn t le regUaleJ hy the mafa of filver, 
m the cafe of cattle grazing c/r a s grcji.d : and l!ms, according to 

the Mitaefcara^ the fine is detent hud by a malha, cr quantity cf filver, wcigli- 
ing Inc raJicds : and tint contradid^s the opinion already quoted from the 
Retraeura other works, .\pprchcnding its niconfificncj with the texts, 
wijicli ordain a fincot fucr tL^ c^tLr f ih Mii'cfinra 

tl.c tc'st ccnceins a trcfp.fs aithou* defijn . jnc“*iing daiiugc dune to gram 

without 



without defign on the part of the keeper. But if the damage happen with 
his previous knowledge, the fine is that "jihicb txdireiled by CaVyaVaka 
and the reft. Such is his opinion. 

Others apply the two texts, which ordain fines of eight and ten 
according to the particular damage done, or particular age of the beaft, 

XLIII. 

Na'reda: — Let the king compel the owner of a cow, which 
has done mijchief to pay a fine of one mdjha ; and of a fe- * 
male buffalo, two indjhas : and let the fine for goats, fheep, 
or young cattle, be half a mdjka. 

This fuppolcs corn confumed, but fo that the root remains fit for re- 
planting. Such is the interpretation propofed in the Mtidcjhard* 

“ For cattle eating and laying down” (XLII 2) ; if cattle, after eating 
grain in a ftranger’s field, fteep there undifturbed, the fine (hall be double ; 
if, accompanied with their young, they graze and lie down, if ftiall be 
quadruple the fine that has been mentioned .* for a text ordains, 

Twice as much is direded for cattle abiding there ; and four 
times as much, for cattle accompanied by their young. 

This is alfo Jlatcd in \he Mitaejhard. 

“ It is the fame dwC.” (XLII z) ; even for mi/chief done in a preferved 
pafture, the fine is fimilar to that '^bicb u ordained m the cafe of mifchief 
done by cattle in a field. Ketnacara. 

A PRESERVED pafture,” a preferved fpace of ground, abounding in 
trrafs and ^wood. If mifchicf be there done, the fine is equal to that for 
trefpaires on other fields. “ If they ircfpafs;" if buffalos and the reft 
do viifcbief. The Mudejhard. 

The 
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The Retnicara Ihould alfo be quoted on this point. Tbe fine for an afs 
or a camel is the fame with that paid fora female buffalo; in whatever fine 
the owner of a female buffalo is amerced in each cafe, in fuch a fine fliall Ihe 
owner o/" an afs or a camel be amerced in the fame cafe. Such is the opini- 
on expreffed in the Mttn^'Itara, 

XLV. 

Vishnu: — If a female buffalo do injury to grain, her keep- 
er {hall be fined eight mdjhas ; or if a. horfe, a camel, or 
an afs do fo, the amercement is the fame ; if a cow Irefltafs, 
half that fine-, if a goat or flreep do mf chief, half that again: 
if the cattle lie down after grazing, the amei cement is dou- 
bled. 


“ A HORSE, a camel, or an afs;” ‘ if they do injury to grain,’ is brought 
forward frim the preceding fetttcncc. The Retndcara. 

CoMSEQUEHTLY it Iias the fame import with the text of Ya'jnyawae- 
cya(XLII); but ViSKSu (XLV) difagtees with Gotama (XL) and 
with Sahc’h A and Lic’iiita (XLI). On this point fome la-^yert obferve, 
that, in particular countries, an afs and a camel being held equal to a female 
buffalo, the text of Visiixu is there apphcable ; ip fome places, an afs and a 
camel confuming more than a female buffalo, the text of Sync’ha and 
Lio'iiita there reguhUs lie Jiie. 


XLVI. 

Na'rcda: — Let the owner or the kecjicr of cotvs be fined a 
quarter of a carHiapana; and the proprietor or the herdfman 
of female buffalos, twice as much; another fine of a mdjha 
is ordained for a goat or a llteep trefpajfing witli its young. 

2. For cattle eating grain until lliey be fatisfied, the fine is 
double; but, for cattle abiding, it h quadruple: and tlic 
puiiilhmcnt of theft is ordained by the wife, for thofe 
who graze cattle on a Jlranger's ground in their own fight. 

A 
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“ Ahwarteej” the fourth- part of a ejrjrapna,ac lea r^iSicat of Bvct. 
“ Twice as much twenty raSicaJ- of filver. “ Another fine of a majia 
Snee the line for goats and Iheep is, in every inftance, declared half that for 
a cow. It Cgni&es a mafia containing five crijhnahs. 

Chahdd'swara explains the ternufei in the text, fatislied with grain 
eaten j and "abiding,” palling the night there aftergrazing. Thisfuppofes 
cattle paftured unperceived; but for them, who graze cattle openly eo a 
Jlranxer's ground^ the punilhment of a thief is ordained. " Who graze cat- 
tle in their light” (XLVI a); who pallurc them by force, even in the pre- 
fence of the hulbandman. 

In the- ChJntdmeni a limilar expofition is delivered e it is there faid, that 
thefenfe af tiefirji hemljlich (XLVI a) is tht-, if they pafs fuch a length 
of time, that they he down after eating gcain, and afterward, hunger return- 
ing, graze there again. 

We cannot difeover, why it is faid; •• even in the prefence of the huf- 
bandman;’* for every difficulty is removed by faying t “ in the ftgbt or 
prefence of the herdfman, who fuffers the cattle to confume the grain." 

XLVII. 

Na'reda. — But if a cow, flraying by the fault of the herdf- 
man, damage a field, no penalty is, in that cafe, exafied 
from the owner : the hetdCnan fuffers the punifhment of 
that offence. 

2. Box he {the owner^ fhould reflrain the cows hartiffields of 
grain : if they graze there zitil/i his knozfkdge, the blame 
falls on both mailer and herdfman; the mailer (liall be 
compelled to pay the value of the grain and a fine, and 
the herdfman lhall be fcourged. 

In a preceding text (XLVI i) a rule is propounded for an amercement of a 
quarter of a cirjhapana and fo forth, to he leoitj on co..'s and other cattle. 
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*rhat cannot be ftridlly applicable, becaufe cows and the reft have no pro- 
perty j therefore ibefagc himfelf announces the indutftion (XLVII). “ Stray- 
ing;” goin© hght. If cows, intrufted to a herdfman, deftroy grain 

out of his mafter^s fight, by the fault of that herdfman, the penalty falls on 
him alone; in a fimilar cafe, if their owner fee them eating the grain, he 
Ihould drive them off ; but if he reftrain them not, he muft pay the amerce- 
ment and make good the value of the grain confirmed ; for fuch is the fenfe 
attributed to the word penalty, fince the matter is concerned. To chaftife the 
herdfman, a fcourging is directed. That alfo is a penalty. This ihould be 
underftood: and Chande'swara virtually gives the fame interpretation. 

XLVIIl. 

Ya'jnyawalcya : — As much grain as fhall be deftroyed, fo 
much produce (hall be paidio the hufbandmen; the herdf- 
man fhall be fcourged; but the owner of the cattle incurs 
the fine already declared, 

Grai n is mentioned to denote generally the produce of fields. As much 
ftraw, grain, or the like, as is deftroyed by cows or other cattle, fo much 
produce fhall the owner of them be compelled to pay to the owner of the 
field ; according to the valuation deternuned by arbitrators, in this form, 
** from fo much land the produce is fo much.” But the herdfman Ihall only 
be beaten j he (hall not be compelled to pay for the produce : the fcourging 
of the herdfman, accompanied by the pecuniary fine abovementioned, muft 
be applied to the cafe of damage done to grain by his fault (XLVII i). 
Again; the owner of the cattle incurs the fine already declared, if grain be 
injured by his own fault; b: is nox liable ts a fcourging. But in every cafe, 
the produce muft be made good by the owner of the cattle alone; for he 
piittcipatcs in the produce of the field, by means of milk obtained from 
fcnulc buifalos and the like fed on grufs, the produce of that field* 
The produce, remaining above the quantity confirmed by the cows and the 
like, fhould be taken by theowncr of the cattle ; for he lusabfolutely bought 
it by payment of the price adjudged by arbitrators. Vijhva'ne'swara* 

CoNStQiJEHTLV, iu tbofc cafcs alfo where the licrdfman fiiall be amerced, 

the 
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the value of. the grain confumed fhall be paid by the owner of the cattle to 
the proprietor of the held. Such is bis meaning. But chat is not the opini- 
on of Chandeswara; for, in a gJofs on the following text of N'A'’aEDA 
(XLIX), he fays, " if ihecornbedeftroyed together with zts root, both the 
majler and herdfman being m fault, the mafter mufl: pay grain to the a- 
mount of the damage, and a fine.** 


XLIX. 

Na'^k.eda : — But if the com be deftroyed together with its 
root, let the owner oj the land receive the qManiity of grain, 
xohidi would have been produced from that field', let the herdf- 
man be difmifTed with blows; and let the amercement 
fall on his mafter. 

In the firft part of the text of Ya'jnyawai.cya [XLVIU) it is 6ire£l* 
ed, that the grain lhall be received by the huibandman; but the psrfon, 
from whom it fhall be received, is not mentioned. Therefore, fince the 
king muft receive the amercement, it may thence be argued from fuggef- 
lions of common fenfc, that, in the caic where the herdfman fuffers the pu- 
or incurs tbepenaUytfiSjVil i), both the hufbandman and the king 
receive a penalty. 

In the preceding texts fines are declared againft female buffalos and other 
catilej and that is incongruous, fince they have no wealth ; hence it is 
faid, the heidfman lhall be fcourged (XLVIII). But ( it is added) the owner 
of the cattle incurs the fine ; this, however, fuppofes the cafe of a fault on 
the part of the owner of cattle. Chande^sWara’s opinion muft be fo . 
underftood. Confequently, it Jhould be held* on his conftruftion, aj the 
Iffw, that a penalty muft alfo be paid to the owner of the field, by the lame 
perfon, and in the fame cafe, in which a fine is paid by that perfon to tlic 
king. 

With blows ’* (XLIX) ; with hurt proportioned to the offence. 
Com is confidered as deftroyed together with its root, when the mifehief is 
fuch, that it cannot be replanted. Cuandeswara, 

h 
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Is^’not this text fuperfluous ; fincc the fame fenfcMS deduced from a former 
onev “^the mafter (hall be compelled to pay ihc value of the gram and a 
fine (XLVII 2) ? This text is a reply to the queftion» to whom fhall the 
value of the grain be paid ; and thus, if the corn can be replanted, and 
the crop be obtained' in confequence of a pecuniary ipd.ymcnt-Jbri6s charge 
of replanting the corn, an equivalent (hall not be agjm paid Lr thcj!>/<j;;/x 
eaten. 


L. 

Vishnu: — And m every cafe, the offender Jhall he compelled to 
■pay tKfc value of the grain deftroyed. 

“ Shall be comp'^IIed to pay** muft be fupphed in the text. “ In 
every cafe f whether ihe cattle be attended or unattended. The ccpulatict 
♦* and” connedls the fubjeft with the fine payable to the king. 

The Rcindcara* 


LI. 

Na-iIEda But to that man, who demands competifation for 
grain confume-d b/ cows, the value of it muft be paid, as 
determined by arbitrators : wherever deftroyed, 

2. Grafs muft be made good to its owner, and grain to 
the hulbandraarr. A fine, indeed, is alfo ordained, if 
corn be trodden down by cows. 

“ The gram confumed ;** in proportion to the gram confun ed, nnsjl piy^ 
r^ntLenaJe. “ Grafs," <-5//.;/ ?/i herbage : and this payment for herbage 
ccc..ri m t! c cafe cf a referved pafturc. The Retnacara. 

Grass, ’* blidcs of corn. " The owner?” the proprietor of the 
catile. TiJc blades of corn or the grain mull be made good by him to the 
lutbirdman. Such a the fenfe of tb: U\ts, 

Ice : ’vp'-fti n may be taken c.rfjUrtJy ^itb mjn.cjpal, latr'.t vul> r-i^ral, 

Ljl, 
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/ctj, for it is a caufe of finking to a region of torment. It fhould not be ta.- 
Ven by a righteous man, ior that ts difcouraged by the text cf Us'anas above 
cited (XXXI). 

The Cbintdn,t.m. 

The meaning of tbatglofscf the Chwtdmeni is, that NA''REnA intimates 
a right of taking compenfation, by this exprefiion, “ that man, who demands 
;V.’* As determined by arbitrators adjudged by arbitrators in this form j 
“ To much grain "^ould ha've been produced in this field.” 

The apparent contrariety of texts, propounding inconfiflent fines for the 
very fame offence, mufi: be reconciled by regahting tbefm accordmgto tie 
trejpafs committedhy day or night, with or without defign. 

The Retnaeara, 

apparent inconfiftency of the texts of Go'tama, Ya'jvya- 
WALcVA and the reft, fhould be reconciled, as propofed m the MitdcJLara 
and other works. Such alfo is the opinion tniintaud in the Reinacara, 
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SECTION III. 

ON TRESPASSES NOT FINABLE. 


ON the fubjeft of herdfmen, 


LII. 

Na'reda ordains • — If he be feized by the king or by a cro- 
codile, ftruck by thunder and lightning, bitten by a fer- 
pent, hurt by a fall from a tree, 

2. Smitten by a tiger or the like, or attacked by difeafe, 
there is no offence on the part of the herdfinan , nor is 
any blame imputable to the owner of the cattle. 

If the herdfraan be fcized by the king for the purpofe of e nphpng him in 
the performance of work, or if he be feized by an alligator . under filch 
circumltanccs, thould gram be eaten by the cattle committed to his charge, 
no blame IS imputable to him If he be llruck ** by thunder and light- 
ning,” a diftlnfllon mull be fuppofed between thefe, from fome difference m 
the mode in labicb be ii Jlruck Sometimes a man furvives, though llrucL 
by thunder and lightning therefore no blame is imputable to a herdfman 
alfcdted by fucli an accident ” Nor to the owner of the cattle ” If the 
herdfman die in confcqucnce of fuch an accident, no blame is imputable 
to the owner of the cattle, provided he was ignorant of the trefpafi 

LIU 

Ya'jnyawalcya — A BULL, confecrated cattle, cow, which 
has lately calved, a fhay, and other beads, which are not 
attended by a keeper, fliould be fet fiee, for they arc im- 
pelled by God and the king. 

“ A 
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A bull” kept for impregnation. » Confecrated cattle,” difmi/red 
in honour of the deity, according to the form for confecrating bulls. “ A 

cow, which has lately calved;” witliin ten days after her calving. 

A flray wandering from its own herd, and coming from anothe'r 
country.-. Thefe “ fhould be fet free even though they confume a ftran- 
gers grain, no fine (lisll be. /ev/e//, Cattlealfo, “which are not attended 
by a keeper, are impelled by God and the king;” they arc urged by Goo and 
the king : therefore, if they deftroy grain, no fine (hall be levied. Under the 
term “ other beafts,*’ elephants, horfes and the hkc are comprehended ; and 
they are mentioned by Us'anas. The Mildcjkara. 

lu the "RUnhCAra. alfo, the fame eapofttion is given. Since a fine cannot be 
impofed for confecrated cattle, which hive no human owner, the mention 
of them muji he intended for the purpofe of illuftration. .'\s confecrated 
cattle occafion no amercement, fo bulls and the reft occqjion none. This alfo 
ii noticed in the Mitacjhard, 

A BULL cannot be reftrained. Confecrated cattle are beafts difmifTed in 
honour of the deity. As land dedicated to the deity, and the velTcls appro- 
priated to worftiip, are held and kept by the viptuted vvoriliipper of the deity ; 
fo, if fome perfon feed, with gra/s or the hkc, cattle confecrated by any 
man, it might be queftioned whether he fhould be liable to a fine j and fince 
it might be queftioned, in the cale of a bull difmified, whether the difmilTer 
be liable to a fine, becaufe he is the remote caufe of the trefpafs; tUref.re 
it is declared, that no fine Jhatlbe impofed. Or it is fo declared, on the doubt 
whether the keeper might be fined for mifchief done by confecrated cattle at- 
tended by a keeper. It might be queftioned whether a fine Ihould be levied 
for the trcfpafs of a ftray, when the owner is afccrtaincd by long watch- 
ing the beaft; and it is declared, that no fine fhall be cxadlcd for the tranf- 
greflion of thofe berdfmen, whoabfeond through fear of God or the king; 
nor from owners of unattended cattle, provided the cattle be fortuitoufty 

unguarded; nor fer cattle terrified by the fall of thunder or the like. Thus 
others c.xpound the law. 


“ Strays,” coming from another village, or wandering from tboherd. 
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jwiwljicli are not attended by a keeper. Such is the fenfe the text. The 
meanin*^ is, that there is no offence, if cattle, running away on feeing an 
army, cron hearing foms f}igktjul or the like, graze in a ftrangcr*s 
field. 

The Cbintdmeni. 

But the fenfe is thus jlated in the Retnacata-. cattle which have flrayed 
in confequence of rain or the hke, through the ail of Gop, or through fom: 
tfiZ 0/* the king’s officers, without any fault on the part of the herdfman, 
Ihould be fet free. 

But **or*‘ is fupphed in the PuV//j/^; “ or which are not attend- 
ed by a keeper.’* In fail, it ihould be aflumed both ways; for they are 
b<ith cr^ually pertinent. 


LIV. 

Menu: — For damage done by a cow before ten days have 
pafTed fince her calving, by bulls kept for impegnation, and 
by cattle confccratfd to the deity, whether attended or un- 
attended, Menu has ordained no fine. 

A cow within ten days after her calving, bulls difmilTcd with marks of 
the indent and difeus*, caulc dedicated to the deny, whether attended or 
unattended, Menu has declared not hiuble, wlien found grazing in corn. 
Smcc even confccratcd bulls arc kept by herdfmen among cows, for the fake 
ofimpregrutingthem, it is poffibic, that they nuy be attended by a keeper. 

CuLLu'cAUIlAT'rA. 


“ Bulls” kept for impregnation. 


The CLiutomeni. 


* n-4 vT * if.^r I II « hvt ii..* (.3 ft : ( 1 C -.'j T, t tti(U cr iJi il.e 
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li. i. ^ *jc r.i.i'j* v».i, ( 'r«t t/ liCt . t « , ' J » jt'i « L.I iiw, uu » (Urf .1*1’. 
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'* Before tea days ha\e pafled fincc her calving,’* the meaning is, if 
ten days have not elapfed fince her calving 

LV. 

Nareda: — A cow, within ten days, after her calving, a 
buJJ, horfe^, and elephants, /honld be diligently kept o/F; 
their owner is not blamable for thtir trefpqffes. 

“ Horses and elephants,** appropriated to theprotcdlion ofthe fubjcdl. 

The Retiucaia. 

LVL 

Us'anas:- — For elephants and horfes no fine is allowed^ fince 
they are confidered as defences of the fubje6l, nor for car- 
tie blind of one eye or lame, nor for bulls marked at /i 
the token of conJccratiQii , * 

2 , Nor for a ftray, nor for a cow which lately calved, nor 
for one, which defires the male; nor for cows, duung ju- 
bilees, nor at the feafon of obfequies. 

** Lame ,’* crippled. By the terms, ** blind of one eye or lame,” is 
here denoted cattle very much difabled “Bulls marked,” diftinguilhcd 
by the mark of a trident and the like. “ Perverfe** (for CiiandcVwar a 
reads abhicharmi, tnjlead of ^\\\^wn\concupifcent , one, which bears exceflivc 
beating -anthout obeying its drvier. 

The RelrdcarJ, 

In the Pdnjata it is read, abhtfdrtni^ and explained, ** one, Mbich defires 
the bulk” “Horfes** belonging to the king, for they arc a defence to the 
fubjcfl As for what is declared by Go’t\ma, **tcn for a Iior/c or a 
female buffalo ” (XL), that concerns horfes belonging to traders and the 
like, confcqucnily there is no inconfiflcnc) . 

In the Ch.rtamsni the reading is, i>)s.bkieL irini , it figmfics on", which is 
6 E much 
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much difpofei to run away froM Us keeper. The words, “ blind of one eys 
or lame,” are there expounded as in the Retnacara. 

“ Nor for COWS;” confequenily, iliould feme inconfidcrable mifchlef be 
done by cattle belonging to owners wholly occupied in the celebration of a 
feflival or the like, no fine peall be exahled. Thus other laioyrs expbin the text. 

LVII. 

Sanc’ha and Lic’hita: — Small cattle, and animals of gene- 
ral ufe, may not be driven away; the oiuntrs oj mules, ele- 
phants, and horfes are exempt from fines ; fuch beafts are 
ungovernable, and fbould be gently driven away. 

“ A MULE,” born of a marc by an afs. “Ungovernable;” beafts, 
which cannot be readily drnen away. 

• The Retnseara, 

Small eaiilc;” calves, cr y:ung cattle^ may not be driven away. 
*' Animals of general ufe,” fuch as cats and the like, occafion no amerce- 
ment, even though they do mifehief : xhotc auneiih, which are of general 
ufe, or which fuit the purpofes of all, fliould be maintained by all. 
“ Mules, elephants, and hojfcs,” appropriated to the protedUon of the 
fubjedt. Thus others expeunj the hw. 

But in tlic Chiiudmau the reading is, “ finall cattle, and ungovernable 
mules, elephants and horfes.” “ Ungovcriublc* is explained, unmanage- 
able, 

Tue reading of the /V-vj/j and Pdnjju is ahjJhyj (explained “ not 
to be fmiticn”), inllcad of .ixuiJ, ungovcnuble. 

LVUI. 

Ca'tya'van'.v : — Ir cauIc of die lowed, hi ’hcll, or inidtllt^ 
foils be beaten, fbould their o\/ner fuc the ofer.hr, let the 
kiiig adjudj^c A fine. 


it. Bur 
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2. But Vrihaspati permits the feizure and chaftifement 
of beafts, which treipafs in fields, flower gardens, preferved 
paftures, houfes, or flails for cattle. 

“ ALLS or paddocks i" places abounding in grafs. “Seizure;” bind- 

ing or tying. Chande^wara. 

There is no offence in beating or tying cattle which trefpafs in a houfe 
or the like, Vaciiespati-misra. 

But the reading, approved by him, is, pafu rdjijliu, among firings of 
cattle, inflead of pafu vatijku^ in flails for cattle: and preferved paftures 
fignify places abounding in grafs. 

In the firfl: text (LVTIl i), ** againf the ftriker^* muft: be fupplicd after 
the words, ** adjudge a fine :** and the fecond text is recited by Misr a with 
thefe words premifed, “ the fage declares an exception to that rule.” Thus, 
if he ftrike cattle wttiiout a fault, the ffriker ftiall be amerced; but not, if 
the cattle trefpafs in a held or the like. Such is his opinion. 

But others hoid, that firiking witfiouc provocation ihouW he considered 
under the title of aflault and violence ; under tlic prefent head, it is permit- 
ted to ftrike cattle if they tranfgrcfs : in that cafe, their owners, profecuting 
the flriker, fhall be amerced. The fage propounds the tranfgreftions in the 
fecond verfc (LVIIl 2). 

In the Rctnacara, “ flower gardens and referved paftures, arc explained, 
lands cultivated by a man hinift-If for gardens or the like. Or “ flower 
gardens’* may fignify gardens in general; and ** referved fpots, fields of 
potherbs or the like adjoining to the habitation, 

LIX. 

Menu ; — ^These rules let a juft prince obferve in all cafes of 
tranfgreflion by mafters, iheir cattle, and their herdlinen. 


Let 
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Let a king, excelling in jufticc, obferve tlicfc rules above declared, m 
cafes of irinfgrcllion by mailers and lierdfinen not guarding Ihur cattle, and 
rn cafes of damage done to gram by cattle. 


THE END OF BOOK III. 


BOOK 
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BOOK IV. 

ON THE DUTIES UF MAN AND WIFE. 

CHAPTER L 

ON THE DUTIES OF A HUSBAND. 

SECTION I. 

ON THE NECESSITT OF GUARDING IfOUEN. 

I S it not impoflible, thatihero Hioutd be fuch a title of judicial procedure, 
as the duties of man and wife, fince litigation is forbidden, in a contrO- 
verfy between man and wife, by a text of civil law quoted in the 
(Book III, Chapter I, v. X)? Of this queftion Chande'swara gives a 
folution : * although a fuit in the king’s court, condufted by t!ic wife and 
hulband as plaintiff and defendant, be forbidden, yet the king may bo private- 
ly informed by either of them ; and if they deviate from that condinn:, wbiih 
is enjoined to them in regard to each other, they muft be confined to 
own foie duty, by means of punifhincntand the like by 

tMz (if they ptrfji in mifcondu6l,) xh&y chaflifcd: to 

the duties of man and wife are propounded under* a title of ' 

tice. 

But the author of the Mitacjhers, argues froiu the h""' 
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htijhandio appropriate the 'uealtb tfbtsvjtfe $n certain cafes [Viook I, v, CCXCI), 
that, fliould he ^hflip'^te the weaUU c-f his wife othcf ciKUmftanQcs Uno the 
prejfiire of famine and the like, and refufe to repay it on demand, though he 
ailually poflefs wealth, a fuit between a married couple is m that cafe, adrnif- 
fible. But the litigation of teachers, hufbands, and the reft is not laudable 
cither in a moral or a civil view , therefore pupils, wives and the reft diould, 
m the firft inftancc, be difcouraged by the king or the court. Such is the 
implied fenfe of the verfc (Book III, Chapter I, v. X) , but, m very impor- 
tant calcs, even the {aits of pupils and the reft may be entertained in the form 
mentioned. 

But otheis hold, that this verfc (Book III, Chapter I, v X) only prevents 
the recourfe of hufbands and the reft, to the king s court , for it is declared 
(Book III, Chapter I, v XI), that wives and the reft, commit mg faults, may 
be corrcdlcd by their hulbands and fo forth. But, if hufbands and the reft 
tranfgrcfs, there is no redreft, without application to the king In this test 
(Book III, Chapter I, v X) the meaning is, ** mutual litigation /' and thus 
the independence of wives is incidentally forbidden, to eftablilh that law con- 
cerning man and wife, and to denounce punifhmcnt for a woman aflcrting in- 
dependence. 


I 

Vr ihaspati : — ^This law concerning adultery has been de- 
clared i next hear the whole rule of condufl; for man 
and wife, as propounded by me. 

** Adultery corrupting tho wife of another. ** Xhe whole lule 
6cc. hear the colleflion of ru/es for the mode of condudl ai)d behaviour of 
man and wife towards each otner. 


II. 

Menu : — I now will propound the immemorial dutiQ^s of 
man and woman, who muft both remain firm in the legal 
path, whether united or feparated. 


I WILL 
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I WILL declare the prefcripuve duties of man and woman, perfevenn^, 
whether united or feparated, m the path of duty enjoined the dtrr, name- 
ly. the mutual fidelity of man and wife If the mutual duty of hulband and 
wife be violated by one forfakmg the other, the tranfgrcffor /hall be confined 
to his duty even by penalties impof-d by the king : therefore it is mentioned 
among j&iyeiSr ^ judicial procedure. Collu'cabhatta. 

** Immemorial, the term is evplamed n the I?cr/rurceri2, indifpenfable, 

UnitcU" by dwelling m the fame houfe or the like , “feparated’ by re- 
iidijig abroad and fo forth. But Ya jnyaii alcva does not mention the 
duties of man and wife among forenfick matters. 

Menu declares the duties of man and woman. 

III. 

Menu : — Day and night mnft women be held by their pro- 
tedlors in a ftaCe of dependence ; even in lawful and t ina- 
cent recreations, being too much addifled to them, they 
mull be kept by their proteBors under their own dominion. 

W'oMEN murt be ever beW in iiibjeiSion by their huftincfs or proCciftQrsj 
even in refpeft of unforbiddcn recreations, fuch as matters of beauty and 
tafte, (being tco much addi<5ted to thetn,) they muft be reduced under their 
prote^ors own dominion. CuiiLU^CABHATTA. 

CoNSEQUENTEy they Ihould not even view paintings, cat mixed food, or 
Wear jewels or the like, without the permiflion of their hufbands or other 
protsflors ® If they, were in a ftatc of independence, what harm would en- 
fue ^ Na'keda declares the ccmjequerce. 

IV 

Na'reda: — Through independence, even women bom of 

• The inference, drawn by the corapiler, obliges m- to alter the verfion of this text ThepaiSge it- 
felf, and the glofs of Culli/cashatta, would tear tiw con^flion, •which Sir W. Joxss had pot oa rf. 
{Clwptet 9 V. 2 ) 

noble 



( 496 ) 

noble families would fwervc from their duty ; hence, the 
lord of created beings has cftablilhed tiicir perpetual depen- 
dence. 

** Noble £imiliss j” honourable families* The Uetndcara* 

They would fwerve from their duty/' they arc utterly loft : 

they are guilty of difloyalty and otlier o/Fciiccs ; thus, becaufe they know not 
what is legal and illegal for thole who hvc cxatftly according to f cred ordi- 
nances, (fince they are not qualified to ftudy facred literature;) and becaufc 
they cannot be inftrudlcd, (fince they are not in a ftate of fubjedlion to 
their hulbands, while they afiert their own independence;) they would 
violate the duties of their cUfs and the like, for the temporal gratification of 
enjoying the fociety of firangers ; and be perpetually occupied in view- 
ing paintings and the like. Again; if they difpute the authority of their 
protedlors, and covet independence, they /hall be compelled by the king, 
when informed of their mifcondudl, to abide by their duty, 

Menit fpecifies thofe, who are meant by the term “ proteftors “ orhuf- 
bands and the reft. 


V. 

Menu:— Their fathers prote6t them in childhood; their 
hufbands prote£l them in youth; their fons prote£l them 
in age : a .woman is never fit for independence. 

Let her father guard a woman, before her nuptials ; afterwards let her 
hu/band guard her ; and, on failure of him, let her fon protedl her : therefore 
a woman /hares not independence at any period whatfoever. Their huf- 
bands protefl them in youth i*’ this is indefinite, for fons and others alfo pro- 
ic&.youn^ widows remaining with their children. 

. - CuLLU CADHATTA. 


VI. 

Ya'jnyawalcya, in the firft chapter of his code : — L et her 

father 
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father guard a maiden; let her hulband guard a married 
vroman : but let her fon guard her in age ; or on failure 
of thefe, let their kinfmen proteft her. In no inllance is 
the independence of a woman allorued. 

* Married;*’ wedded, ** Their kinfmen;” relations of ihefons. 

The Chtntdmeni and Retndcara. 


Beeok E her hand be taken in marriage, let her father preferve her from im- 
proper conduft ; after that, let her hutband guard her ; and after his death, 
let her fons guard her in old age ; on failure of thofc who have been mention- 
ed, the kinfmen ^er; or if there be none, the king (VII) therefore, 

** in no inftance is the independence of women allowed.” 

Vijuva'i-e swAR A and'Su'^L apa''mi. 

vn. 

Uncertain * — But on failure of kindred oabothfides, the king 
is the ruler and proteftor of a woman, 

vnr. 

Ha'ri'ta : — By violating their obligation of fidelity to one 
only hujband, and by receiving the embraces of a ftranger, 
vicious women confound families ; for a fon begotten by 
an adulterer, while the hulband is alive, is a cunda, or af- 
ter his death, a gdlaca ; therefore let the hulband guard 
his wife from the alTaults of lull. If fire be loll thiough 
vice, the honor of the family is forfeited; if that be loll, 
the pure fucceffwn of progeny is loft ; through that lofs, 
the facraments of deities and of manes are deftroyed ; 
thofe facraments being deftroyed, duty fails ; duty failing, 
the hujband’s foul is loll ; and, his foul being loft, every 
thing is loll. 

“ Their obligation of fidelity to one only hufband,*' the rule or religi- 


♦ The fja^roent vane* Utcle frosn a Tcrfc fubicquently cited (XIll 3) T, 

6G 
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ous obligation oijidelily to one only hufliand. ■■ By violating liiat-;’’ by fail- 
ing therein, they confound " families" or houfes. “Progeny;" fons.grand- 
fons, and other offspring. 

1 he Rttndcara, 

By receiving the embraces of a ftranger, women, becoming vicious, con- 
found and mingle families and races; for they introduce the offspringof one 
man into the family of another. “ If the wt fe be lod, " (if Hie be guilty of 
violating her duty,) the pad generations, father, grandfather and fo forth, are 
defiled; and thence future fucccflivegenerationi of Tons and fo forth are de- 
filed r by this defilement of progeny, rites ra honour of deities, and other reltgt- 
ousceremonUs, are polluted : hence duty is not fulfilled ; and the foul, therefore, 
finks to a region of torment. Or elfe ; through failure of progeny, the me- 
rit of rites performed by a fon is not obtained, fince the man himfclf has no 
male ilfue : and hence, the purpofe of human life is unattained by him ; for all 
the purpofes of human life ( wealth, virtue, love of Gor>, and fna! beatitude ) 
depend fir their aecompiifiment on the merit of duty obfirved. Thus others 
explain the text. 


IX. 

Menu: — ^Women mull, above all, be reHrained from the 
fmalleft illicit gratification; for, not being thus rellrained, 
they bring forrow on both families : 

2. Let huibands confider this as the fupreme law, ordained 
for all claifes; and let them, hovr weak foever, diligently • 
keep their wives under lawful rellriflions; 

3. For he, who preferves his wife jrom vice, preferves his 
offspring from fufpkion of baflardy, his ancient ufages from 
negkU, his family from difgrace, himfelf from anguijh, and 
his duty from violation. 

WoMEtt fliould, crpccially,bercftraioed fromthe fmalleft illicit gratifi- 
cations, which produce any evil confcquences: much more (liould they be 

rcRraincd 
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reflrained from thegreatefl:; for, by negleaof reftraint, both the famifics of 
their hufbands. and fathers experience forrow. Cullo'carhatta. 

The forrow, brought on both families, has been defcnbed by Ha^siVa 
(VHI); ftiame and difgrace are alfo brought on them. 

Therefore let hufbands know this rule for guarding wives, in the mode 
defcnbed by a fubfequent verfe, to be the firft of all duties incumbent on men 
of all clafles, as well as others : and let even the blind and the 

lame be diligent in reftraining their wives. Cullu'cabhatta. 

“ How weak foever:’* by this it is intimated, that it is alfo nccelTary for 
thoie who are flrong. “ Huibands,*’ or proteflors, being expreffed in the 
plural number, comprehend fathers and other proteftors abovcineniioncd (V). 

Thus, becaufe he, who guards his wife, preferves his offspring, Cnee un- 
mixed and undefiled progeny isobtainedj and fincehe preferves approved 
ancient ufages, the honour of his father, grandfather, and the refl of his 
anceftry, himfelf, as the parent of pure offspring, and his duty by means of 
obfcquics performed for him by fuch offspringj (for all ihefc arc effeflcd 
tluough the purity of his wifej) therefore let him be diligent in guarding her. 
This may be iupplled, from wbat had preceded. 

CULIUCABUATTA, 


Thus, the very fame is faid by Menu, which has been delivered by 
After mentioning roiECd chffes, Pai t’hi nam thus proceeds. 


X. 

Pait'hi'nasi : — ^Therefore guard wives, left mixed clafles 
fliould Ipring from them. 


Vigilantly careful, left mixed claftes fliould Ipring from their wises, 1-C 

'hulbands tbtrtfort guard them. 


5 
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Smriti, * quoted in the Retndcara: — Cautious men! guard 
your offspring, and do not fuffer the feed of a ftranger to 
be fown in your field : men guard, from the embraces of 
another, a wife -tihom they have married while a virgin. 

This obviates yicA a refleftion os the following; “they will guard them- 
felves ; why Ihould I he diligently watchful^** 

XII. 

Vrihaspati; — A. WOMAN muft be carefully reftrained from 
the fmalleft illicit gratification; night and day fhe fhould 
be guarded by her mother in law and by other venerable 
matrons. 


This indicates the fubjedion of women to their hulband’s mother and the 
reft. 


XUI. 

Na’reda: — After the death of her hufband, the neareji 
kinfman on his fide has authority over a woman who has 
no Con; in regard to the expenditure of wealth, the go- 
vernment of herfelf, + and her maintenance, he has full 
dominion. 

2. If the hufband’s family be extinct, or the kinfmen be 
unmanly, or dellitute of means to fupport her, or if there 
be no fapindas, a kinfman on the father’s fide fhall have 
authority over the woman : 

3. But if the kindred on both fides fail, the king is confi- 
dered as the protc£tor of the woman ; he fhall guard her, 
and fliall chatlifeher if led away fiom the path of virtue. 

• ffoaj StePootV. yCCLI. 

t lie ptcfuriuaa bf • a ruiou» rcaJuig u Cosk V, Cb> VIII. 

Kinsman 
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Kinsman on the huiband’s fide;” of his father's or mother's race, in the 
order of proximity. Expenditure of ivealth;» g,ft or other alienation of 
property. ‘‘ Government of herfdf,” reftraint from illicit gratifications. 

Maintenance/* means of fubfiftcnce. Thus, without his confent, file 
may not give away any thing to any perfon ; nor indulge herfelf in matters of 
fiiapc, tafte, fmell, or the like : and if the means of fubfiftcnce be wanting, he 
mull provide her maintenance. But if the kinfman be unmanly” (defi- 
cient m manly capacity to difcriminate right from wrong) ; or “ dcftituteof 
means to fiipporC her ** ^if there be no fiich perlbn able to provide the means 
of fubfiftencej) or if tiwre be nofaphzdas; then, any how determining, from 
her own judgment, on the means of preferving life and duty, let her an- 
nounce her affinity in this mode, “I am the wife of fiich a man’s uncle,” 
and if that be ineffedtual, let her recur to her father’s kindred. Or, on failure 
of thefe, recourfe may be had even to her mother’s kindred. But, on failure 
ofthefc, ** the king fiiall chaftife her, if led away from the path gf vsrtiu:** 
confequently, the king has no right to chaftife her, in the firft inftance , but if 
Ihe defert her hulband or other protedtor, he is competent to reefiabhfia her 
guardian’s authority 5 and he Ihall not impofe a fine on account of her deviation 
from the path of virtue, but on account of her defecting her prote«ftor. Again ; 
the maintenance of a woman, who has no kindred, muft be afiignedby the 
king. Thus fbnie explain the law. 


XIV. 

Menu: — Reprehensible is the father, who gives not his 
daughter in marriage at the proper time ; and the huiband, 
who approaches not his wife in due feafon ; reprehenfible 
alfo is the fon, who protefts not his mother after the death 
of her lord. 


A FATHER, not giving his diughur w wamogt at ths proper time for 
difpofingof her in wedlock, is culpable : iince a tent ordains that a damfcl 
Ihould be given in ma'rriage before her courfes, the proper time for dtfpoling 
of her in wedlock precedes her paberly. A buibaod. not approaching his 
wife in due feafon, is culpable: and a fon. not protefling his mother after 
Ae dead, other lord, is defpicabic. CuLt-u'cAEUATTA 

6H ^ 
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A FATHER, not giving bis daughter in marriage, and a hufband, not 
approaching his wife in due feafon, are both culpable in regard to thofe women ; 
fince the natural paffion, implanted r» the human race by the divinity, is not to 
be endured. Hence, thefe perfons Ibould be punilhed as offenders : but the 
woman is not juftified in mifeondudt ; for no law permits it. Thus others 
comment on the text. 


XV. 

Vrihaspati: — The father, who gives not his daughter in 
marriage at the proper feafon, the huiband, who approach- 
es not his tot/s in due feafon, and the fon, who gives not 
fupport to his mother, are criminal, and ihall be punifli- 
ed according to the law. 

If a hulband approach his wife in due feafon, her delire of another man, 
from a wiQj to bear ilTue, is obviated ; but, if her pailions be vehement, flie 
ihould be approached by her hulband at other unforbidden times. 

“ And the fon, who gives not fupport to his mother j” from the word 
** and ” it alfo appears indifpenfable, that the father or hulband iliould give 
a maintenance to a daughter or wife. Thus fome expound the law. 

XVI. 

Vas'isht'h.a ; — As often as a virgin's courfes recur, who de- 
fircs and demands marriage with a man of equal clafs, fo 
many beings are dellroyed by the fault of her father and 
mother I thus is the law declared. 

XVII. 

PAiYiii'.tAsi : — B eiore her brealls are prominent, a girl 
lliould be given in marriage ; both he, who gives a dam- 
Jcl lit marfmge after her menfes liave appeared, and he, who 
receives Jack a ilamfel, link to a region of toiment ; and 
the father, paternal grandfather and great giandfatlier of 
each arc born again in ordure : therefore Ihould a damfel 
be given m tnaniage before her menfes appear. Ii- 
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■ Ip her father be dead, it fliould be underAood, that the fucceffor to his 
wealth, or other competent peribn, muji pve her inmarria^e. 

XVIIl. 

Ya'jnyawalcya : — If there be no perfons competent to give 
her in marriage, let the damfel herfelf choofe a fuitable 
bridegroom. 

XIX. 

Menu ; — The huiband, after conception by his wife, be- 
comes himfelf an embryo, and is born a fecond time here 
below ; for which reafon the wife is called jdyd, fince by 
her (jdyate J he is born again. 

The huiband, impregnating his wife, atfumes the ftate of an embryo, and 
is born again of her in the petfon of his fon ; that is the very reafon for call- 
ing a v>i!ejd}d. Cnee by her he is born again. 

Coilo'cAPHATTA. 

The meaning is, that the word is formed with a termination in the fenfa 
of containing ; “ ihe, in whom he is again generated,*’ 

What is deduced from this ? The fage declares ite induttion. 


XX. 

Menu : — Now the wife brings forth a fon endued withfimi- 
lar qualities to thofe of the father ; fo that, with a view 
to an excellent offspring, he muft vigilantly guard his wife. 

Because it is declared by the law, that flic produces a fon fimilar to the 
father, whether legitimate or illegitimate, (an excellent ton, if the fubmitted 
to an excellent man i and a bad fon. if flie fubmitted to a vicious man a) 
therefote, with a view to excellent offspring, he muli vigilantly guard his 
wife. 

CuttUCABHArTA. 

Thus 
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Thus the exprefiions of Menu and Ha^ri'ta were fuitable: ** he prc- 
fctvts hh offspring Jrom fufptcion ^ 6a/iarJy ** (IX 3 ); and, ** ths pure fuc* 
cejjion of progeny is loft by her mtfconduSl ** (VIII). And the inferiblc fenie 
that a wife Ihould be guarded with a view to excellent offspring. 

XXL 

Sanc’ha and Lic’hita: — Women bring forth fons endued 
with fimilar qualities to thofe of the man, on whom their 
thoughts are fixed in the feafon of paffion ; as a black calf 
fprings from a black bull, and a white calf from a white 
bull. But the influence of the female is great, fince mix- 
ed clafles thence originate. 

Thence” (from females) muft be fupplied. 

The Retndcara. 

“ The influence of the female is great;” the influence of the wife is 
greater than chat of the huftand. Thus» although the hulband be endued 
with excellent qualities, the offspring may be vitiated through the faults of 
the wife. 


XXII. 

Menu : — Such women examine not beauty, nor pay atten- 
tion to age, whether their lover be handfome or ugly, they 
think it is enough that he is a man, and purfue their plea- 
fures. 

2, Through their patfion for men, their mutable temper, 
their want of fettled a(Fe£lion, and their perverfe nature, 
(let them be guarded in this world ever fo well) they foon 
become alienated from their hulbands. 

riicv lio not examine dcHrablc figure; ror regard youth or age: but, 
uljciher a man be handfome or ugly, they thinh Ins manhood fullicicnt, and 
tcccnc his embrate:. Since, at fight of a man, they defire fruition, finec 

their 
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their temper is not conftant, and Race they are naturally void of fettled affec. 
tion, however diligently guarded in this world, they foon become alienated 
from their hulbinds, leaning to difloyalty. 

CULLU CABHATTA. 

No man fliould be confident, that, oa account of his youth and beauty, 
a woman will not recur to any other man, old or ugly. A woman has no 
fettled tendernefs even for her family and the like. The caufe is mentioned : 
her temper is naturally mutable ; and, through want of fettled alfcaion for 
her hulband, fhe fads in the fubminion due to him. 


xxin. 

Menu; — -Yet fliould their hufbands be diligently careful in 
guarding them ; well knowing the difpofition, with which 
the lord of creation formed them. 


Knowing the difpofuion implanted m them wlien the univerfe was fram- 
ed by the creator, and which difpofition is defenbed m the two preceding 
verfes (XXII), let their hulbands tUrefore apply the utiuofl aitcntjon to 
guard them, Cullu'cadhatt 


Disloyal pafilon is natural to iliein, and iprmgs not inpartiLular injlances 
from peculiar defeiSs •, and tliis fault in tbeir Jifpcjiihns fiiould not be imputed 
to them : it is derived from nature ; and, therefore, they fiiould not be con- 
temned merely for their mutable temper, 

XXIV. 

jMenu Menu alloted to fuch womens love of their bed, 
of their feat, and of ornament, impure appetites, wrath, 
weak flexibility, clefirc of mifchicF, and bad conducl. 


Menu allotted to ivomcn, at llieir full creation, a propcnlily to llitic 
bed. to llicir fc.it and to ornaments, impure appetites, wntll. .weak 


flcNibiliiy, iT)irchi.:vou3 i.iclinalionSi 
mufi be diligently guarded. 


and ill behaviour; (herefer-*. they 
Cu L L C;''c A I» II A T T A . 
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The c^plmned weak flexibility,’* crooked proceeding, 
or frauds Thus Menu declares their defers natural. 

XXV. 

Menu : — Women have no bufinefs with the texts of the Veda\ 
thus is the law fully fettled : having, therefore, no evi- 
dence oj law^ and no hnozvledge of expiatory texts, finful 
women muft be as«foul as falfehood itfelf ; and this is a fix- 
ed rule. 

None of the ceremonies, at the birth of children and fo forth, arc per- 
formed for females with holy texts. This limitation of the law is fully 
fettled. Hence, through the want of folemn ntes accompanied with holy 
texts, they are not devefted of fin j through the want of evidence of law 
and feripture, they arc not acquainted with die fy/letii of duties} and hav- 
ing no expiatory texts, {"that tj, being incapable of expiating a fin adlually 
cemraitted, fince they arc debarred from the filent repetition of expiatory 
texts j) women are as foul as falfehood Such is the reflriftion of the 

law. Therefore a woman ftiould be vigilantly guarded ; this is implied 
in the text. 

CULLUCABHATTA. 

** Having no evidence of law;*' wanting that evidence which induces 
llcadincfs in engagements and the like. ** Falfehood:*’ their condudl is 
tainted with falfcliood. 

The Reindcara. 

The text (hows <7 further evil difpojiinn of women natural- 

ly ill difpofcJ : at their birth and fo forth, rites arc not celebrated with 
holy texts; licncc they are not fiiniflificd. •* Plavingno evidence of Km);*’ 
or, oihcrwifc interpreted, having no organs of fenfe (nirindnyah): by 
this it is intimated, that they Imc no knowledge of what is lawful am! 
unlawful, although they have vifuil, mental and other faculties. “ And 
no fexts by this is denoted their cxclufion from the ftudy of the 
From this caufe, ihougli cxiftent, they arc v.orrUy non-cxificnt 


or 
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or faife beings. It follows, that women fliould be avoided, fince they are 
thus vile: and it is ftown. (hat they cannot, of themfelves, preferve 
virtue, or expiate fins. Thus others expound the text. 


XXVI. 

Menu ; To this efFe^ many texts, which may ihow theii* 
true difpoiition, are chanted, in the Vedets : hear now their 
expiation for fins. 

It lias been faid, that an inclination to difloyalty is natural to women j 
on this point, he cites the authority of the VUa : many revealed texts, 
which flioxv the true difpofition of women, and their difloyal propen/ity, 
are read in the Vidas : hear fuch of thoie texts, as are folemn expiations 
fordifioyaliy. Since only one text is quoted,* the meaning is, “hear 
the text and the plural number is ufed for the lingular, under the general 
rulcj '* any infleflion fupplks the place of in the fertptures a'J vi 

ihe uorks cf fagesd' 

CULLU'CADHATTA. 

Texts;’* paffages of holy writ. ** 'The Vedas ;** the fenptures. 
** Their true diipdfition^” their natural temper. Of thofe texts of the 
Veda, hear that, which is an cfFetlual expiation for mental dilloyalty ; that 
you may know the true dilpofition of women. The tcxtfliould be fo fup- 
plied. 

The Retndcarai 


XXVII. 

Dacsha : — Like a leech, all women, though won by orna- 
ments, apparel and furniture, ever exhauft their hufbands. 


2. Yet a leech fucks a man’s blood alone, and fo Jar is more 
refpeftful ; but the other draws wealth, gain, flelh, femi- 
nal juices, ftrength and pleafijre. 


^ Chigtetg, r. ta. 


3- Iff 
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3. In infancy flie is timid, in youth confident ; but in age 
a woman fliows outward refpeft to her hufband, as if he 
were a king. 

4. Left to the guidance of her own will, and unrellrained 
by affeflion, fhe afterwards becomes ungovernable, as a 
neglefted difeafe becomes incurable. 

“Her own will j” her own defircs. “ Ungovernable highly mifehievous. 

The Reinacara, 

Though won by ornaments, apparel and furniture, fheexhaufts her huf- 
band, as a leech fucks the human body. Therefore, as a leech, fteadily ad- 
hering to the body of a min, fucks and drinks his beft blood, fo do women 
adt. He adds to the illufkration : lince a leech fucks the blood alone, it is 
refpcdlful in companfon with women; but thefe draw wealth and the reft 
of fix things mentioned. 

In infancy {he is fearful ; in youth Ihe aflerts equality ; in age {he ref- 
pefls her hufband no more than grafs, for /w youth is paft. On the other 
reading f nn^-a vat like a king, mftead of irlna lat, like grafs) the fenfe is 
this ; that flic hcrfclf may be efteemed even without youth to render her amia^ 
ble^ Ihc honours her hulhand, like a king, with affedled refpcfl. 

CoNDUCTi NG hcrfelf according to her own will, and iinrcfiraincd by 
the apprehenfion of violating afilflion, awomin deviates from the path 
cf duly, (ihc follows not that, which is ordained to be the puh of virtue ;) as 
a diftafe, fuch as a fever or the like, fiificrcd to remain in ihc body, and, 
through tendernefs, iinoppofcd by a cooling icgimcn, becomes incurable, 
through tlic want of mcdicamcnis. 

xxviir. 

The Rdmdyana: — To women not any man is folcly dear, 
nor is any one'hatcful ; they embrace every man, a^ a cree- 
per, growing in Uic foicft, c/t;ya to every tuc zuithin its reach, 

'1 iiLurroni: 
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TiiiKEroxs it Ihould not be trufted, that there is no apprehenfion of a 
woman’s defiring fomc man who is apfanntly hateful to her. She mufl: be 
guarded from all. 


XXIX. 

Mahdbhdrata: — Women, though born in noble fami- 
lies, themjelvss beauteous, and married to worthy hvjbands, 
remain not within the bounds of duty; this, Na'reda, is 
the fault of women : 

2. From the want of a motive Jbr deviation, or through fear 
of the people or of their kindred, unbridled women may 
remain within the bounds of duty, Jaithful to their huf- 
bands ; 

3. But neither through fear of moral law, nor through fevere 
reprehenfion, nor from any motive of regard for wealth, 
nor on account of their connexion with kindred and fa- 
mily, are women conftant to their huibands. 

4. Matrons envy women, who live by proftitution, the 
bloom of youth, they pofTefi, and the food and apparel they 
receive. 

5. Though men be lame, divine fage! or otherwife con- 
temptible, there is not any man in this tvorld, great fage! 
infufferable to women: 

6. If they have no pofiible accels to men, 0 thou infpired by^ 
Brahma'! they feduce each other; truly they are not 
conftant to their huibands: 

7. From not finding men, or through fear of their kindred, 
or apprehenfion of ftripes or confinement, they guard 
themfelves : 
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8 . But fire is net fatiated with wood, nor the ocean with 
rivers, nor death with all beings, nor woman with man. 

g. This, divine fage* is another hidden quality of all wo- 
rneii , at the very fight of a handfome man, the heart of a 
woman melts with defire. 

10. Women bear not much aJfcElion to their hulbands, 
though giving them what they defire, doing u hat they 
wifh, and protecting them from danger : 

11. They do not fo much value the giatification of theh 
tvilhes, abundance of ornaments, or hoards of wcakh, as 
they do fenfual pleafures. 

12. Fi lAL defimy, wind, death, the infernal regions, the 
fire of the ocean, the edge of a razor, poifon, venomous 
feipents and daounng fire, all united are no worje than 
women. " 

Iv r 'CT all ihefe texts, dcfcribing ilic wickcdncfs of women, only im- 
ply, that confi ’ente fliould not be placed an ihcm, andfliow, that they arc 
fnful from ihcir want of 1 nowlcdgc to djfl nguifii what is lawful and un- 
lawful But, at particuhr times, men alfo follow implicitly the di6lates of 
lull \ccor hngl/ t iw cNprclTts, •* all creatures, overcome 
b) lull and wnt i, 1 n^ <S.c ** and at times, women arc found mod loyal and 
conllant, asSwiTii-i and others 

• It u L c cT f) 10 Tj n t c c-) ti to i^tfc text*, oi which « u u pic f nt to d veil 
g''C f fe t lei - * f'txi 3 Hjy I c b eral a |I citm, at the icxi* q-ot J n tl *» xi fcftioa (ptu* 
c-bil/ V \CiVj uoaw-yucLai eilaJ cutT ic T, 


crrTtnhJ 
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SECTION II. 

ON THE METHOD OF GUARDING WOMEN. 

Ir then ■V.omm regard not their protefiors, how can they be ptefer\ei 
from vice f In anfi.er to this quelhon, jMeni, declares the expedients 
by which they rray be guardeiji 

Chavde'sivae.1 


XXX. 

Nenu: — N o man, indeed, can wholly reflrain t.omen by 
violent meafures; but, by thefe expedients^ they may be 
reftrained : 

2 . Let the hufband keep his wife employed m the colle&on 
and expenditure of wealth, in purification and feaals dut,, 
in the preparation of daily food, and the fuperintendence 
ofhoufehold utenfils. 

** HocisiTiLaLD utenfi/s,** or iC may mean feuaie ernamernt as bcscclcts, 
earrings, and the III e. 

No man is able ^// to preierve women from \ice, even forcible re- 
flramt, for ilill they iviH manifelt difioyalt/ But, by thefe mean';, I c may 
retrain them. The fjgs mentions thofe means (XXX 2) b^Icepirga 
wifecmployedmthcaccumulauonanddirpofalofwealth, in the p- iHc2tion 
of effcfls and of lero^i psrfbn, in the care of the facrtfcial fire and the 
like, in the preparation of food, and in the fupsrmtendence of houfehold 
utenfils, as beds, feats, jars, earthen vefiels, and the like. 

CULLu'c VDIIATTV 

Ot ' . 

? 
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Otheks explain “ purification and female duty,” fnceping the lio^fe and 
cleaning the veflcls ufed at meals and the like. “ Preparation of food and 
the prefenting of it and fo forth. Occupied in fuch offices, their minds are 
calm; hence, and from want of leilurc, every with for commerce with other 
men is prevented. This artifice Menu declares to be an expedient for re- 
fttaining women. 


XXXI. 

Vrihaspati : — The keeping women employed in the receipt 
and expenditure of wealth, in the preparation of food, in 
the fuperintendence of the houfehold utenfils, in purifi- 
cation, and in the care of the perpetual fire, is declared to 
be the mode of reftraining women. 

/ 

“ In purification j” or in the bufinefs of cleanlinefs, as fweeping the 
houfe and the like. “ In the care of the fire;” in keeping it for the dai- 
ly oblations of thofe who maintain a perpetual fire. 

XXXII. 

Menu : — By confinement at home, t ven under affeflionate 
and obfervant guardians, they are not fecure; but thofe 
women are truly fecure, who are guarded by their own 
good inclinations. 

Guardians, who are both afiedlionate and obfervant. 

The Retadcara. 

Though confined at home, even under perfons, who arc both alfedlionatc 
and authoritative, thofe women arc not fecure, who, from their evil dtfpofi- 
tion, guard not themfehes; but they, who, excelling m virtue, guard them- 
feUes, arc truly fecure. Therefore a rule of conduit tliould be preferibed 
to them by announcing the attainment of heaven through the pradice of vir- 
tue, and punilbmcnt in hell for habits of vice. This is declared to be the 
chief exftdict for retraining women. 

Cullu'cabuatta. 

YXXIII. 
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- XXXIII. 

Menu ; — Whatever be the qualities oFthc man, with whom 
a woman is united by lawful marriage, fuch qualities even 
fhe aflumes ; like a river united with the fea. 

2, Acsha.mala, a woman of the loweft birth, being thus 
united to Vasisht’ha, and ^Sa^'r.ang'i, being united to Man- 
DAPA'LA, were entitled to very high honour : 

3. Thefe, and other females of low birth, have attained 
eminence in this world by the refpeflive good qualities of 
their lords. 

A WOMAN, though naturally finful, imbibes \iitue from her mtcrcourfe 
with a hutband who gives the example of it, and Ihe becomes dcferving 
of refpeii:; but a woman, even though naturally virtuous, becomes vicious 
by intercourfe with a vicious man. He ji/uHrates this by a comparifon; 
as fwcet water, falling into the ocean of fait water, becomes fait, or fall- 
ing into the ocean of milk, becomes milkt and fo forth. Acshama'la^ 
(XXXIII 2 ) was the name of a certain woman married to Vasisht’has 
and ’'S a RA^G'I was a female bird, married to a fage named Manda- 

PA^LA. 

“ These, and other females;” in the plural number nijlead of the dual: on 
this CuLLu'^CABHATTA oblcrves, that, although two only arc here celebrat- 
ed, “ thefe ” is exprelTed in the plural number, becaufe thofe two are only 
intended as inftances. Others think, it is exprefled m the plural to con\ey 
the fenfe of *' and the reft;” the meaning therefore is, “ thefe two and the 
reft, as well as other females.” 


XXXIV. 

Menu: — Thus has the law, ever pure, been propounded for 
the civil condufb of men. and women : hear, next, the law's 
concerning children, by obedience to which may happi- 
nefs be attained in this and tlie future life. 

6L 


“ Qivil 



“ Civil conduft of men and women;** the protection to be given by a 
man to a woman. Or the conduct to be obferved in this world ; that is 
the proteflion afforded by men to women. Happinefs may be attained after 
death, lince heaven is attained; and in this life, by the •uery prefervation cj 
a ivifct and fo forth. 

If women be naturally vicious, and be guarded with fucb difficulty, fhould 
not marriage be avoided ? To obviate this doubt, he declares the produdion 
of children to be the motive of marriage. 

XXXV. 

Menu: — When good women, united with hufbands in ex- 
pe£lation of progeny, eminently fortunate and worthy of 
reverence, irradiate the houfes of their lords, between 
them and goddefles of abundance there is no diverfity 
whatever. 

2, The production of children, the nurture of them when 
produced, and the daily fuperintendence of domeftick 
affairs are peculiar to the wife. 

3. From the wife alone proceed offsprii^g, good houfe- 
hold management, folicitous attention, moft exquifite 
careffes, and that heavenly beatitude, which fhe obtains 
for the manes of anceflors, and for the hnjband himfelf. 

Although their dcfcCls have been declared for the fake of poAingthe 
nccejjitycf their being guarded; yet, as a remedy is poflzble, thefe women, 
married for the fake of producing children (who arc greatly beneficial to their 
parents), become the caufc of their hufband’s partaking of eminent profpe- 
nty, are entitled to reverence fliown by gifts of apparel, ornaments and ilic 
like, and render their o\\n houfes pure. In fuch houfes, women and god- 
deffes of abundance arc equal; there is no dncrfiiy whatever : as a houfe, 
uniifitcd by the godJefa of abundance, does not ilouriib, foa houfe, depriv- 
ed of women, thrives not. Cullu*caiihatta. 

• ** Goddess 


( SIS ) 

“ Goddess of abundance j" the term may fignify eilher beauty, or the 
goddefs Lacshmi, The produSlion of children and the pnriHcation of the 
houfe are not the only purpofes of marriage: the fage mentions others 
(XXXV 2). 


The conftruftion is this j ** the daily bufincfs of civil condu(a is pecu- 
liar to women.” 

The Ritndcara, 

The produilion of children* the nurture of them when born, and the 
daily fupeiintcndence of worldly affairs (fuch as the entertainment of 
guefts, kinfmen and friends), arc peculiar to women. 

CuLiu'^casaATTA. 

The fage enumerates the fevcral qualities of women, both thofs already 
noticed, anjl thofe which had not been mentioned (XXXV 3), 

The produflion of children, though already mentioned, is repeated to 
£how, that women are worthy of reverence ; that and offices, m which 
religious duty is concerned (as the care of the perpetual fire and the like), 
felicitous attention (ferfonal attendance), exquifite carefles, and heaven ob- 
tained for his anceftors and himfelf by theprodudion of children; all thefe 
proceed from the wife. 

Cuelu^cabhatta, 


But we thus explain the text offspring, the nurture of children, and ex- 
quifite ‘proceed ffont thcjctfi, as mentioned in the Cahea furana, 

“ The wife affords delight and male offspring.” 

From hr (roctids heavenly beatitude obtained through the rites to be per- 
formed in the order of a houfcholdcrj there is not, confequcnily, anyneed- 
kfs repetition. Thus a text of law, quoted in the 

Udvdha tattva, expreffes; — "T he wife call not the habitation 

alons 
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alone the home, for the wife is defcribed by that name (gti- 
ha J; ^vith her indeed, a man attains all the purpofes of hu- 
man life. ’ 

And another text, mferied m the fame compilation, declares incapable 
of facnficeaman, who has no wife and has not pafled the age of forty- 
eight years ; 

“ Until he have attained the age of forty-eight years, a man, 
who has neither fon nor wife, is difquahlied for perform- 
ing the facrifice.” 


XXXVI. 

YAjNYAWALcyA : — PERPETUATED offspring and a heavenly 
abode are obtained through a fon, a grandfon and a great 
grandfon ; therefore Ihould virtuous wives be refpefled, 
cherifhed and well guarded. 


XXXVII 

The Mababharala : — Thes!, women, giaced with the name of 
goddeffes of abundance, lliould be treated with honour 
by him, who dcfires wealth : Bharata! a lovely woman, 
lellraincd from vice, is a goddefs of abundance. 

Menu declares them ** srerrby of reverence." the Maidbldratit declares, 
they “ fhould be treated with I onour,’* and fulijoins a inotisc for treating 
them wtili rcrcrcncc. 


XXXVIll. 

The Mahilbeirala : — Wittiir, females arc honoured, there the 
deities are pleafed, but where they arc unhonoured, there 
all religious afls become fiuitlcfs. 

2. When female rchtiions arc made miferablc, even then 
is thatrainily anttihilatcd; for the lioufes, on wltich ilicy 

pronounce 
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pronounce a curfe, perijh, as if deftroyed by a deadly fa- 
crifice : 

3. Thoje houfes, king of the earth ! neither flourifli nor in- 
creafe, which are not graced by the goddefs of abundance, 

** Female relations fitters, and women of a family. 

Amera. 


The meaning is, that houfes, on which female relations pronounce a curfe 
(on which they pronounce an imprecation in confequence of fuffering from 
the want of a fuitable maintenance and the like), arc extirpated. 

XXXIX. 

Menu: — ^Where females are honoured, there the deities 
are pleafed ; but where they are difhonoured, there all 
religious a£ls become fruitlefi. 

s. Where female relations are made miferable, the family 
of him, who makes them fo, very foon wholly perilhes ; 
but, where they are not unhappy, the family always in- 
creafes. 

3. On whatever houfes the women of a family, not being 
duly honoured, pronounce an imprecation, thofe houfes, 
with all that belong to them, utterly perifli, as if deftroyed 
by a facrifice for the death of an enemy. 

4. Let thofe women, therefore, be continually fupplied 
with ornaments, apparel, and food, at feftivals and at jubi- 
lees, by men delirous of wealth. 


“ Female reIatior«j” the women of a family, as fiftcr, ion's or ne- 
phew's wife, and the reft. 


6U 


The Retnacara, 



“Are made mifcrable j” arc made wretched from the want of maintenance 
or the like. “ PenCh, as if deftroyed by a facrifice j” by a tire lighted Jor a 
facrifice to be made for the death of an enemy : a rhetorical fimile. 


XL. 

Menu : — In whatever family the hufband is contented with 
his wife, and the wife with her huiband, in that houfe will 
fortune be aifuredly permanent.* 

f^XLI. 

The Mahdhhdrata : — Women muft be honoured and adorned 
by their own fathers and brethren, and by the fathers and 
brethren of their huibands, if they feek abundant profpe- 
rity. 


XLII. 

Menu ; — Married zuotnen mull be honoured and adorned by 
their fathers and brethren, by their huibands, and by the 
brethren of their huibands, if they feek abundant profpe- 
rity. 


C 5*9 ) 

** Blossoms,’* to be placed in the treiTes'of their hair. 

In the third chapter of his work, on the fubjeft of an embryo in the third 
month of pregnancy, Ya'jnyawalcva has the following text. 

XLIV. 

Ya'jnyawalcya : — By not gratifying the longings of a pYeg-> 
nant woman^ the embryo fuffers injury, becomes deformed, 
or even perifhes ; therefore Ihould women be treated with 
afFeSiom 

From what has been dated, it appears, that reverence muft neceflarily be 
iliown to a Wife, filler, and the reft, by gifts of foodand clothes, and of orna- 
ments, beftowed, according to his ability by her hulband, her brother, or Ibme 
wealthy relation, as the cafe may be: thisisa fettled rule. If itbcnotdone, 
the omilTion is punilhed with misfortune j for texts ihow, that the family 
periihes: therefore women ihall not in apply to the king ; but he 

being privately informed, muft compel their relations to fupply them with 
food and the like •, and the rule muft be fettled, as in the fupplementary chap- 
ter of the code of lavj. 


XLV. 

Menu ; — Should a man have bufinefs abroad, let him affurc 
a fit maintenance to his wife, and then refide for a time 
in a foreign country ; fince a wife, even though virtuous, 
may be tempted to aa amifc, if Ihe be diftrelTed by wane 
of fubfiftence: 

2, While her hufband, having fettled her maintenance, rc- 
lides abroad, let her continue firm in religious aufterides, 
but, if he leave no fupport, let her fubfift by Spinning and 
other blamelefs arts. * 


But. vfherhuiband go to adiftant abode, without providing for her fub- 


•Seer. CXVl. 


fillencc. 
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fiftence, clodiing ind 'the like; let the woman live by fpinning and Other 
blamelefs arts. 

CoLLu'cABItATTA. 


XLVI. 

Menu: — When twice-born men take wives, both of their 
own clafs and others, the precedence, honour, and habi- 
tation of thofe wives, muft be fettled folely according to 
the order of their claffes. 

Whev twice-born men marry wives, both of their own clafs and 
of other tribes, then the precedence in regard to refpe£tful language and 
fuperiour fhare of the heritage, honour fiiown by gifts of apparel, ornaments 
and the like, and habitation or preferable apartment of thofe wives, muft be 
fettled according to the order of the clafles. Cullu^cabsatta. 

Others hold the precedence to be that, which is announced m the fub- 
fcquenttext; namely, the duties of the cldeft wife, perfonal attendance 
and the like. 


XLVJL 

Menu: — ^T o all fuch married men, the wives of the fame 
clafs only (not wives of a different clafs by any means) 
muft perform the duty of perfonal attendance, and the 
daily buftnefs relating to a6ls of religion. 

Attendance on the perfon of her hufband (as prcfenting food to him 
and the like), bufinefs relating to adls of religion (as the diftribution of 
alms and the like, the entertainment of guefts, and the care of the facrificial 
utenfiU), and other daily bufinefs, the wives of the fame clafs only muft 
perform for twicc-born men, not wives of a different clafs by any means. 

Cullu'’cabhatta. 

Disputes between his wi\cs muft be thus reconciled by the hufband: 
and this fuppofes, (lut he has a wife of the fame clafs with himfclf. 

XLVIII. 
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XLVIIL 

Yajnyawalcya —If he have a wife of equal clafs, let him 
not employ another in bufinefs relating to a£ls of re- 
ligion , hiit^ if there be feveral w ives of his own diafs, 
fuch duties are lawfully performed by no other than the 
eldeft. 

If there be a \Vife oT equal dais, be fliall not employ another in bu- 
finefs relating to religious duty , but if there be feveral wives of his own 
clafs, then he fhall not employ any other than the eldeft of them, m fucb 
offices hence, if the firft married %vjfe be alive, Ihe muft be preferred m all 
matters relating to adts of religion 

ChamdeswaRa and Vijsya ne swara. 


If a wife of equal clafs be aUve, he Ihall not employ one of unequal 
clafs in the care of the facnficial fire and the like , if there be feveral wives 
of his own clafs, be mull fo employ the eldeft alone Another cafe is men- 
tioned m the Ch*handoga penstjhia (L 3) * 

''So LA PANl. 


Some remark, that two or three cafes might beeftablifiied, if the young- 
eft wives be pre emiment in virtue, or jf feveral were married at the fame 
time *t' But the uncertainty, as to the rule to be followed in fucb cafesy is not 
liable to any objeflion for the text only diredls honour to be Ihown as en- 
joined, and the reft is mentioned m another place 

\LIX 

Vishnu. — If many wives of his own clals be living, with 
the eldeft alone ftiould the hufband condufl bufinefs rela- 
ting to a£ls of religion, even though his younger wives be 

• The text a c ted anonymoiiil/ at full leog J> but djffcnoj from another text w oa wordonl^ aaJ 
that not afiefling the fenfe 1 refer the aut on to ibatolhcrtcxt fubfegBcntl/ quoted from Ca tta ta^ 

t By eldeft wift IS meant not the eldeft wotuan bntthe wife firft nurr ei -ad af er her d-j h ih rexr 
marr ed has not a r ght cxaaiy to the fame preccderce becaufe fee »$ not the wj e roarr ed fnn c / j p/ 
du j this will be CTjdent i t.tfce fequel T 

6a\ 
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dearer to him ; but if there be no wife of equal clafs, the 
' bufinefs may, in a cafe of diftrefs, be executed by that 
wife only, who is of the clafs next below him : yet let not 
a twice-born man ever perfarm holy rites with the aid of a 
'Sudrd wife. 

Ir there be no wife equal m clafs, the bufinefs relating to ails of religion 
may be accomphlhed by her, who belongs to the clafs next below him. 
This is alfo intimated by Menu ; “ the precedence mull be fettled accord- 
ing to the order of the clalTcs” (XLVI). “ But let not a twice-born man 
ever perform holy rites with the aid of a '^Sudret wife this denotes, that bs 
may not do fo^ even though he have no wife of any other clafs but that of the 
''Siidrd: elfe the terms of the text would be unmeaning. To fulfil their 
duly, twice-born men Ihould marry women of twice-born clalfes: and, from 
the expreffion, “ the bufinefs may, in a cafe of diftrefs be executed by a wife 
of the clafs next below him j” and from that which immediately follows, 
“ but let not a twice-born man ever &c t" it is deduced, that a Brahmans, 
in the utmoft diftrefs, may even employ a wife of the commercial clafi, in 
fuch offices. Thus lome expound the law. 


L. 

Ca^tya'vana, quoted in the Ch’handdga peris'ijid'a ; — Let 
him, who has many wives, employ one of equal clafs 
in the care of the facrificial fire, and in attendance on 
himfelf; but, if there be many fuch, let him employ the 
eldeft in thofe duties, provided fhe he blamclefs ; 

2. Or he may employ, in fuch offices, any one of them, 
who is mother of an eminent fon, who is obedient to his 
commands, alTeflionate, capable of good management, kind 
in difeourfe, and well difpofed ; 

3'. Or, without partiality, he may perform the rites of reli- 
gion with all his wives fucceffively, in periods fettled ac- 
cording to their refptllivs precedence ; dr fettled of his 
own authority to die bed of his knowledge. We 
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4. We know, that the precedence of women originates in 
fortunate deftiny ; nor can a hufband. by a flight fliow 
of i-everence, content wives of twice-born clafles : 

5. That woman gains a fortunate deftiny, who, conftantly 
obfequious to her huiband, worfliips Bhav'anI in this 
world, with many a£ls of auftefity, and reverently attends 
the facrificial fire. 

If there he many of them, and the eldell wife be blamclefs, he mull em- 
ploy her in matters relating to afts of religion. But, if the eldcft wife be 
blamable, then, iince there is no certainty wbtcbfioaUbe imfhyed imong fc- 
veral wives equal in clafs, it Ihould be determined by the fecund rule (L 2). 

• The JRetndcara, 

“ Mother of an eminent font” one, whohasbornea blamelefs fon. If 
the eldell of all the wives be cenfurable, and the reft be equal in mtrit, they 
Ihould, according to circumftances, be employed in fuch duties in daily fuc- 
ceflion ! this fome think to be fully intended in the Rttnicara. 

He, who has wives both of his own clafs and of others, Ihould allign, to 
the wife of equal clafs, the care of thejaerj/iciai fire, the hofpitable entertain- 
ment of ftrangers, and attendantte on himfclf; but, if there be many of his 
osm clafs, to the eldeft wife, provided Ihc be not difabted by ficknefs, nor 
chargeable with a vicious difpofition or the like. On another reading fbgvr 
iilht^ddi fufrUJhdm^ inftead of agni bijhtdtma-jijfrujham, care of x!o& Jacrificiat 
fire and attendance on himfelf) the lenfe is, attention to his commands in 
refpe^of fupplying the fire and the like, and other attendance on her huiband. 

Ok he may conftantly employ, in the care of the facrificial and other of- 
fices relating to aBs of religion, and in attendance on his own perfon, that 
wife, among thofe of equal clafs, who is mother of a fon; or, avoiding 
partiality, he may perform the daily ntosof religion with the alfiftance ofhis 
wives in regular fucceflion, allowing five days and fo forth to each according 
to their tefpeflive precedence; or diftributing periods of his own authority, 

and 
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and to the beft of his ‘knowledge. The precedence of women depends on 
their fortunate defliny ; hence the precept for employing the cldefl wife in 
pafonal attendance fuppofes her eminently fortunate: and that fortunate 
deftiny has been obtained by obedience to licr hufband, by many aufleritics, 
by worihip of Bit av'^\n'i, and by attention to the facrificial fire, in a for- 
mer exiftcnce. Therefore a woman, though eminently fortunate in her pre- 
fent exiftence, fhould pay adoratibn to Bhav'‘an'i and fo forth, for the fake 
of aufpicious fortune in a future birth. This ftates the condudt incumbent 
on women; the preceding texts (L i. 2. and 3.) had ftated the condudl in- 
cumbent on the hulband. 

The Perisi/bta Pracdia> 

“Precedence originates in fortunate deftiny;** this fuppofes fuperi- 
ority in virtue, fince that is expreffed in the laft verfe. The woman of equal 
clafs is fuperiour to all the reft; for the approbation of the law prevails 
over the affediion of the hufband. *• Not by flight Ihowbf reverence &c 
thus, lince what is executed by an aufpicious wife, is befl executed, flie is 
bell qualified for offices pertaining to a£ls of religion. Thus others expound 
the law. 

LI. 

Dacsha: — ^The firft is the wife married from a fenfe of du- 
ty ; the fecond promotes fenfual gratification : fenfible, not 
moral, eHefils proceed from her. 

2. The firft wife is called the wife whom afils of duty con- 
cern, provided fhe be faultlefs; but, if flie be faulty, there 
is no offence in employing another wife endued with ex- 
cellent qualities. 

“ The wife, whom adls of duty concern who officiates in adls of re- 
ligion, and fo forth. From the fecond wife proceed fenfible effcFls (fubjedfc 
to the teft of fenfation, as the prefent gratification of carcfics and the like); 
not moral cffcifls, or the lafl folcmn rites and the refl of the a<fls rchtlng to 
another world and fo forth. Bui moral confcqucnccs follow the produ^lion of 
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1 Ton J that hovKver in a fucceffire order, iy the birth of a fen from ibeficoni 
™fi) if the eUcJi zofe be chUkfs. From this text it appears, that the leniori- 
ty, noticed in former texts (XLVlll and-XLlX), is fettled, not according to 
age, but according to the priority of nuptials. This is the principal cafe 
he mentions a fecondary one (LI 2) : if the cldeft wife be faulty, there is 
no offence in employing another on bufinefs relating to aSs of religion,- 
therefore another wife, endued with excellent qualities, fliould be employed. 


The wife deferibed in the Cb’bandoga pcrdijhta (L 2) (hould be conii- 
dered as the wife endued with excellent qualities j if there be no fuch grounds 
for feleftion, it may be fettled as dircfied in the Ch'bando^a periiijhta 
(L 3). Since the Cb’bandbga pcribifeta^ completes the exlradls of the 
Srsmn-vbdn, the adjuftrtent by fuccefliee daily periods Ihould be admitted 
without queftion by all followers of the Sdma-vtias for, were it queftioned 
by any ferfen, it mud be admitted, even though direfted by another (te 
the particular 'Sac’hi, by eubicb that perfon ts governed. For it is faid, 
** what is enjoined in their own ''Sdcbdst or declared by another, but not in- 
confident with their o.m, fliould be followed by the vtife, as the pradlice 
of maintaining a perpetual fire and the like.”' 

Lit. 

Menu and Vishnu, after mentioning a.'-Sudrd wife: — His fa- 
crifices to the gods, his oblations to the manes, and his 
hofpitable attentions to llrangers, mull be fupplied princi- 
pally by her; but the gods and manes will not eat fuch 
offerings; nor can heaven be attained by fuch liofpitality. 

Of him, whofe facrifices to the gods, whofc cbiauons to the manes, whofe 
hofpitable attentions to llrangers, a.'efupphed by a wife of the fervilc clafs, 
the gods and manes will not eat the offerings ; nor does he attain heaven. 

The Rill Hear J,. 


Si HCE the gods and manes eat not his offerings, he does not attain Iicavc.-i j 
and his daily rites are unfulfilled. Although guefts eat ihe food with a eor- 
. Th.n.ein'i.E 0 fth=n.»cu.<»U««». or cea.pl=ui»,ini7fol!o..=o oI ,lo Wa 
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poreal mouth, flill the duty of hofpitable attention is not thereby truly fill, 
filled ; confequently he attains not heaven. If any perfon, through igno- 
rance, follow a path repugnant to thefe rules, the king, any bow informed 
of it, thould inveftigate the matter and rellrainhim. This conilrudtion mull 
be admitted; clfe the text (XL Vi), and others on the lame fubjedi, arc uielefs- 
ly placed under the title of judicial procedure, in the inllitutes of Mehu. 

LIU. 

Dacsha : — Dwelling in a houfe, as a houjeholder, is praSifed 
for the fake of happinefs, and that happinefs depends prin- 
cipally on the wife ; fhe is indeed a wife, who is attentive 
to precept, obedient to command, 

2. And obfequious to her lord, who never fpeaks unkindly, 
who is careful in houfehold management, virtuous, and 
prolifick : a woman endued with fuch qualities is, no doubt, 
a goddefs of abundance. 

3. She, whofe temper is cheerful, who is ever attentive to 
her place, refpeStful and affeftionate to her hulband, is tni- 
ly a tvife ; any other is ufelels: 

“ For the lake of happinefs;” fince happinefs may be attained in another 
order befidts thofc of devotion, ** Who never fpeaks unkindly;” who a- 
voids harfii language. ” Her place;” her habitation, bed, feat and the 
like. “ Rcfpeitlful reverent. This details the (Qualities intended by the 
c.vprcflion, “ endued nith c.xccllentqualitics.” 

LIV. 

Vyasa: — Let the wife of a virtuous man rife before him, 
be diligent in houfehold management, repofe on an hum- 
bler lied and feat, avoid unkind difcourle, and purfue his 
henclit. 

ArxER ihehalbiiid and wife have llcpt through the night, let her rife firft 

at 
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at dawn of day ; let her not require an equal bed and feat ; and let her pcrfori 
that, by which her hulband may be benefited. 


LV. 

Dacsha:_With forrow does he eat, who has two conten- 
tious wives ; diffention, mutual enmity, meannefs and pain 
diflra6l his mind. 

But, although he have two wives, if they be complacent, his food is taft, 
edwith pleafurej no ftrife or contention exifts ; no mutual enmity; no en- 
durance of pain i no forrow. 


LVI. 

Menu : — ^For a whole year let a hufband bear with his wife, 
who treats him with averfion;>but, after a year, let him 
deprive her of her feparate property, and ceafe to cohabit 
with her. 

With his wife, who has contraded a didtke of her huihand, let him be 
patient for a whole year ; but, after that period, taking back from his wife, 
who treats him with averfion, the ornaments and other property given by 
himfelf, let him ceafe to approach her j but mere food and clothes rauft be 
allowed to her. 

CULLU^CABHATTA. 

Th at her hatred (hould be endured for a whole year, is approved ; \vith- 
5n that period, a hulband, propofing to forfafce her, ihould be prevented by 
the interpofition of friends and by other means of conciliation : but, after a 
year, there is no offence in his forfaking her . 

LVII. 

Menu:— She, who negkas her lord, though addiaed to 
gaming, fond of fpirituous liquors, or difeafed, muft be de- 
ferred for three months, and deprived of her ornaments 
and houfehold furniture : 

2. But 
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2. But fhc, who is aveiTcfrom a mad hufband, or a deadly 
finner, or an eunuch, or one without manly ftrength, or 
one aSlifted with fuch maladies as punilh crimes, mull nei- 
ther be deferted nor ftripped of her property. 

Th-iT \Voman, who, o.iiittmg 4us attention and the like, neglects a huf- 
band addided to gaming a’ld fimilar vices, fond of inebriating liquors, or di- 
feafed, muft be unapproached for three months, and deprived of her orna- 
ments, her bed, and other furniture. 

CuLLu'cABHATTA. 

Here one addided to intoxication, but not degraded, is meant. Asher 
negledt of a depraved hufband is a flight offence, the punifhment is fmallj 
but, if fhe repeatedly ncgled him, it is -proper, that fhs fliould be repeatedly 
forfaken. ^ 

But Ihe, who attends not a hufband, whofe mind is alienated by the effeft 
of air or other conflltutional element, or a deadly fmner (as deferibed in 
the eleventh chapter), or unmanned, or deftitute of manly ftrength (from an 
obftrudtion of the fcminal juices or the like), or degraded becaufe he is af- 
flicted with Icprofy or a fimilar difeafe, muft not be deferted, nor deprived of 
her property. 

• CuLLu'CABHATTA. 

• ** As deferibed in the eleventh chapter i" for there crimes in the flrft de- 

gree and fo forth are mentioned. * 

“ One without manly ftrength }*’ impotent, though apparently pofTcfTing 
manhood. Avtifion from a hufband;” want of diligent attention, not ab- 
folutc defertion; for a text declares, 

LVIII. 

A husband, who is not an outcaft, ihould not be forraken 
by women defirous of happinels in another world. 


Ct-pur II. T. 5f, &e. 
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Anb it is thus fhown, that a hufband, who is not degraded, may not be 
forfaken. 


LIX. 

Nareda: a husband, who abandons an afFe£lionate wife, 
Other, who fpeaks not harlhly, who is fenfible, 'conftant 
and fruitful, fhall be brought to his duty by the king with 
a fevere chaftifement. 

A HcrsBAKD, deierting a wiiecndued with excellent qualities, to connect 
himfclf with another wife and fo forth, incurs a fevere cbaiiifement ; that is, 
the punifbment of a thief; for, on the fubjeft of the puniflitncnt of robbery, 

LX. 

ViSHNU Jays-.—'Vaz man, who deferts a fanltlefs wife, Jhall 
JuffcT tktjame puntfiment. 


LXI. 

De'vala: — N o atonement is ordained for that man, who 
fotfakes his own wife, through delufiouof mind, deferting 
her illegally ; nor for him, who forfakes a virtuous fon. 


DESETCTHSOjllegally;” abandoning her contrary to law. 

The Retnaccra* 

•* Deserting illegally ’* is an epithet of the preceding term; thus the 
fenfe is, “ that man, who abandons his wife illegally, or forfakes a yirtuous 
fon.” 


LXII, 

De'vala: — A man may exclude from his bed, or from pil- 
grimage (for the term is explained in both Jenfes), a wife who 
is afflifted with Jeproiy.degraded from herclafi, barren, or 
infane, whofe courfes are flopped, or who is wicked; but 
he may not exclude her from all bufinefs. 


„ F — 



( J30 ) 

From his bed;” according to the Retndcara. Others expound ic 
“ from pilgrimage,” but in a general fenfe, comprehending carefles and the 
like. 


** Not from c/Zbufinefs;'* not from huiinefs of which flic is capable. 

• '^Su'LABANt. 

Women afflidled with leprofy, and the reft, are excluded from fexual in- 
tercourfe : commerce with their hufbands is forbidden; but they are not uni- 
verfally excluded from all bufinefs. However, women degraded from their 
clafs, and the reft, are alfo rejected in matters pertaining to adls of religion. 
Of thefe women, flic, who is afflicted with leprofy, is debarred from com- 
merce with her hufband, becaufe intercourfe is improper; flic, who is 
degraded, left a taint of fin be contradled from her; ihc, who is barren, 
becaufc it would be vain; (he, who is infane, bccaufe the text forbids it, or 
becaufe (he is confidered as tainted with fin ; flie, whofe courfes arc flopped, 
the probability oj conception may hi queftioned; and flic, who is 
wicked, becaufe flic is an objeft of averfion. 

LXin. 

Na'keda: — It is a crime in them both, if they' defert each 
other, or if they perfift in mutual allei cation, except in the 
cafe of adultery by a guarded wife. 

2. Let a man banifli from his houfe a wife, who embez- 
zles all his wealth under pretence of female property, or 
who procures an abortion, or who wiflics the death of 
her hufband. 

“ Crime;” fin. 

The Retndeara, 

Unless a wife, who is diligently guarded, be difloyal, both hufband and 
wife, fjifjking each other, arc guilty of a heinous fin; but there is none in 
abandoning a difloyal wife. Thus forac expound the text. 


•• Who 
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“ Who embezzles all iii wealth under pretence of female property j" 
one, by whom all property is embezzled as female property. 

The RciMcara. 


That is, as her own female property. 

A WIPE, by whom all its wealth is falfely ineluded in female property. 

The Caljia drunus, 

“ Let him baniih from his houfe;” banilhing her from the principal ha. 
bitation, let him aflign her a fiparatc dwelling within bis clofe. Thus 
fome expound the law. 


LXIV. 

Uncertain: — Let him baniih from the houfe a wife, who con- 
ftantly diffipates wealth, and who fpeaks unkindly, and 
her, who eats before her hulband : 

2. Let him never dignify with his love a barren wife, nor 
her, who bears only daughters, nor one, who is ever con- 
tumacious ; if he do, he partakes of her faults. 

LXV. 

Menu : — That woman, who, having bathed after her courf- 
es, refufes the approaches of her hulband, let him ba- 
niih, proclaiming her, in the middle of the town, guilty 
of infanticide. 

2 . And her, who, through averfion from her hulband, falfe- 
ly pretends to have her courfes, let him baniih, proclaim- 
ing her, in the prefence of kinlhien, guilty of infanticide. 

“ Aversion hatred. In the preceding cafe a motive is fuppafed in 

the want of affea.on, but (hott of hatred ; thus the texts are not without 

a difference. _ 

O?. 
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Or the lafl text relates to many inftances of deception in regard io her 
courfesj the frjl concerns ajingle refufaL Retnacara. 

** Proclaiming her offence/* announcing her guilty of infanticide; 
becaufc file has oppofed the procreation of an embryo, declaring her equal- 
ly guilty with the flayer of^-an infant. Her refufal of going near her huf- 
band is the fubjeift of the iirfl text; the fubjeft of the fecond is her refufal 
of his careffes, through hatred, though flie have attended him. Such is 
the diftindlion according to other /uToy/rj. On this conflruftion, flnee the 
firft cafe does not clearly flatc a motive different from hatred, thefenfe of the 
lafl text is included in the firfl ; if Ihe deceive her huiband many times in 
regard to her menfes, ihe has of courfc deceived him in one inftance. 

LXVI. 

Baudha'yana; — Prudent men forfake a wife, whonegle£ls 
due attendance, u'ho is barren of immoraJ, or who fre- 
quents the houfes of flrangers ; i^ey inftantly forfake one 
who fpeaks unkindly : 

2, In the tenth year a man may forfake one, who bears no 
children; in the twelfth, one who bears daughters only; 
in the fifteenth, one whofe children arc a/i dead ; but in- 
ftantly, one who fpeaks unkindly. 

" Immoral i” vicious. " They inflamiy forfake one ivlio fpeaks un- 
kindly:" they forthwith abandon her. Thus, a man Hiould endeavour to re. 
claim one, who ncgicfls due attendance and fo forth ; but no fuch endeavour 
is ufed with one, svho fpeaks unkindly. A man may forftke a barren wife 
in the tenth ) car after the period, when pregnancy might have been expcdlcd; 
and one, whofe children arc all dead, in the fifteenth year after the death 
of her children. 


L.\VI1. 

Me.’ju: — A WIFE, who drinks any Ipirituous liquors, wlio 
a&s immorally, who fliows hatred to her lord, who is incu~ 

rally 



rably difeafed, who is mifchieTOus, who waftes his proper; 
ty, may at all times be fuperfeded by another wife. 

A WIFE, who is addifted to the ufe of any forbidden fpiiituous liquor, 
whofe condud; is vicious, who is difpofed to ad in oppofition to licr hufband, 
who is affiiifted with leprofy oroiheryfWur difeafe, who is difpofed to injure 
her huiband, and who continually fquandcfs Ms ueakh, may be fuperfeded : 
that IS, another marriage may be contraacd, though (he be living. 

CvLLUCAnHATTA. 

hfmnd marriage, er one fubfequent to hers, contraded by her hufband, 
is fuperfeffion. 


LXVIII. 

Ya'JNYAwalcva : — One, who drinks inebriating liquors, 
who is incurably difeafed, who is quarrelfome, or barren, 
who waftes his wealth, who Ipeaks unkindly, who brings 
forth only daughters, may be fuperfeded by another wife; 
and fo may fhe, who manifefts hatred to her hufband. 

Who drinks fpirituous liquors, ivhether Ihe be of ihe fervile, or other 
clafs i for the prohibition is general. 

LXIX. 

Half his body perifhes, whofe wife drinks intoxicating li- 
quois. 

“ Diseased” (LXVIII) ; infeded with a lafting malady. “ Quarrcl- 

fome;” contentious. Barren j" unprolificfc. “ Who wartes his ivealili 

who diffipates his property. “ Who fpeaks unkindly whofe difcoiirfe is 

evil. “ Who brings forth daughters who bears daughters only. “ Who 

manifefts hatred to her huiband who ads, on every occafion, injurioufly to 

, . The Mitacp:ar<i, 

him. 


“ One, who drinks inebriating hquors 
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born man. “ Direafed;” and therefore incapable of houfehold afFiirs. 
“ Quarrelfome;’* or wilful. Naturally barren.’* “ Who attempts her 
o\vn life** (for the glofs fubftitutes dtmagbnl for art'bagbni); who attempts 
fuicide by hanging herfelf or otherwifc. “ Who fpsaks unkindly;’* * to 
her hulband* muft be fupplied. “ Who brings forth daughters;” who 
bears only daughters. “ Who manifeds hatred to a man;” who detefts 
the iQVio\bcr buJbandby:iV^o!^\tt'atje^ and fo forth. 

The DipacaUca, 

The text cited (LXIX) concerns a twice*born man ; for thofe, who arc 
not degraded in confequence of drinking fpintuous liquors themfelves, arc 
not degraded in confequence of their wives drinking intoxicating liquors. 
Such is the opinion intimated in the Dipacaltca, The wi\cs of thofe, 
who are not permitted to drink inebriating liquors, muftbc forfaken, if they 
be addidlcd to the evil pra' 3 ;ice of intoxication from drinking fuch liquors ; 
for they arc degraded: but the defcrtion of all degraded women is enjoin- 
ed in another ie\t« This remark is made by other eomnentators* 

LXX. 

Menu ; — A. barren wife may be fuperfeded by another in 
the eighth year : fhc, whofe children are all dead, in the 
tenth; flie, who bungs forth only daughters, in the 
eleventh; flic, who fpeaks unkindly, without delay. 

Ik ihcci2lilJi)carofbarrcnncfv, counted from the firft fcafon, flic may be 
fuperfeded : one, wliofc children arc 4;// dcid, m the tenth; and one, who bears 
daughters, m tlic clocnlh; but rtic, who fpeaks unkindly, without 
delay, provided Ihc have no fen , /.r, iflhclmcnulc illuc, fiic may not be 
lu; cifcdcJ, fincc lint is prohibited by another fage (LXXI). 

CuLtu'cAUlIAT TA. 


LX.J. 

U his wife Lc \iriuous and have home a fon, let not a nun 
comi.iLi another jn.trriagc, iinlcb lie do fo on tit loU of 
An u.je Of 


♦* Vii.Tt.oes*' 
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" Virtuous” here intends fpeaking affcdlionately and lb forth. No in- 
confiftency with the text of BaUDHA'YANA(LXVI) can be here alleged; 
for he fpeaks of defertion, but Menu fpeaks of a fccond marriage. It mull 
benoticed, that it appears from the text of Menu (LXX), which permits 
the fuperfeffion of a barren wife in the eighth year and fo forth, and from the 
other text (LXXI), which forbids the fuperfeflion of a virtuous wife who 
has borne a fon, that a fecond marriage Ihould not be contrafle^ without 
fome fault on the part of the firft wife. But marrriages with women of 
the four clafies may be contrafted by an amorous man, with the confent of 
his iirll wife any how obtained. 

Vijnya'ne'swara, quoting the following text with thisremark,‘YA'jNY- 

* AWALCYA denounces panj/Siartir againll one who fuperfedes bism/e with- 

* out juft caufe for fuperfeflion, * adds, * he who forfakes, that is, fuperfedcs, 

■ fuch a wife, lhall be compelled by the king to pay the thud part of his pio- 
‘ petty.* 


LXXII. 

Ya'jnvawalcya; — He, who forfakes a wife, though obedient 
to his commands, diligent in houfehold management, 
mother of an excellent fon, and fpeaking kindly, fliall be 
compelled to pay the third part of his uscalths ot , if poor, 
to provide a maintenance for that wife. 

But the author of the GipdCttlicd has not explained this delertlon as 
confining in fuperfellion. 


Lxxiir. 

Menu:— But foe, who, though afiliaed with illnefs, is be- 
loved and virtuous, muft never be dilgraced, though fire 
may be foperfeded by another wife ivith her own confent. 

With the affent of her again, who, though .iflliflcd with dlfeafc, is obe- 
dient to her hulband, and virtuous, another nurtugo in.iy boconttadlcdj but 
Ihc mull never bo difgraced. Cuni, u'cahuatta- 

" AfW-'-'" . 


-! 
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** Afflicted with illnefs** is not to be taken in a large fenfe, compre- 
hending accidental barrennefs and the like; for progeny is declared necefla- 
ry. This is remarked by other lawyers. 

LXXIV. 

Ya'jnyawalcya: — B ur a fuperfeded wifemuft be maintain- 
ed; elfe a great ofFence'is committed. 

Though fuperfeded by another wife, tlie miift be treated with courtefy, 
and receive gifts and refpea as before; elfe, (that is, if (he be not main- 
tained,^ a heinous (in is committed, and a fine is incurred as will be men- 
tioned. 

Vijnya'ne'swara. 

But no reverence, fay others, is due to a degraded woman. 

" A FINE, as will be mentioned;” alluding to the forfeiture of a third 
part ofhis property (LXXII). It fliould be here noticed, that a woman 
addifled to inebriating liquors (LXVIII) comprehends, in a general fenfe, 
any woman liable to abandonment, as declared by other figes . 

LXXV. 

Menu; — I? a wife, legally fuperfeded, fiiall depart in wrath 

from the houfe, Ihe mufl either inft.antly be confined, or 

abandoned in the prefence of the wliole family. 

That wife agiin. who, being foperfeJed, departs in writli from the 
hou(e. IhoulJ be inllantly chafiifcd with a rape or the like, and compelled 
toftay; or, if her rcfeiitmcnt cannot he repreffed, (lie mu(i he abandoned 
in the prcfcncc of her father and the reft of licr family, 

CuLtu'cABIlATTA. 

This abandoning of her in the preftnccof her family Is a repudiation 
piocliimcd lo all in this form, *‘ (he is now irjiCfed by me;” and aftcr- 
waids, oircnccs committed by iliat womiii do not aifeift the iiiaii. 

I.XXVI. 



LXXVI. 

VAsisHT'’HAt— From connubial intercourfe, from pilgrim- 
age, from what pertains to aSs of religion, thefe four Oiauld 
berejefted; namefy one, who yields herfelf to her hulband's 
pupil, or to his Ipiritual parent, 

2. And fpecially one, who attempts the life of her lord, or 
who converfes with the vileft o/mn, 

“ VjiEj” de/picabic, as a ac the like. 

The Rtimcard, 

** VitEj*’ abjeft, begotten m the mverfe order of* the cla0es* 

The Dlpaca!icL 

Others add, that " reje^llon,^ means exclufion from connubial inter* 

CQUttc and the rei>. 


JLXXVII. 

Ya'jnyawalcya: — From difloyalty in thought a woman is 
purified by her courier; but, in cafe of conception 
by unlawful commerce^ defertion is enjoined by the law ; and 
ib, in the cafe of her deftroying an embryo, or flaying 
herhufband, or committing any fin in the firft degree. 

Since a text of Menu exprefles, that s woman, whofe thoughts have 
been Tjnchafte, is purified by her monthly difeharge,* this purification 
by her courfes concerns mental didoyalty. But, if fhe have conceived 
by a man of low dafs, Ihc mull be fbrfidtcn ; of courie expiation is fug- 
gellcd in cafe of difloyalty in mind or body, provided fhe do not conceive. 
If fhc deftroy an embryo, flay her bulband, or commit any fin in the firil 
degree, (he muft be for^cn. '■Soi.apani. 

Vijnya’nbVwara concurs in that expofition ; but explains in cafe of 


Cb.ptcr T, lot. 

6R 


conception,' 
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conception,” in cafe of pregnancy by commerce with a man of the fervile 
clafs, and quotes the following text of law. 

LXXVIU. 

Wives of Brdhmanas, CJhatriyas and Vaijyas, approached by 
a man of the fervile clafs, are purified by penance, pro- 
vided they bring forth iro children by Jiich commerce ; and 
not othenvife. 


LXXIX. 

Ha'ri'Ta: — A MAN fhould avoid her, who has deftroyed an 
embryo, has criminally converfed with a man of low clafs, 
with a pupil, or with a fon, is addifted to drinking or to 
brawls, or waftes property or _^ores of gram. 

LXXX. 

Menu: — ^That a woman, who follows her own will, Ihould 
be forfaken, is ordained by the law ; but let not a man 
flay his wife, or mutilate her perfon : 

2. ViVASWAT * declared, that a woman, wilfully difloyal, 
Ihould be forfaken, not flain nor disfigured ; a man fhould 
avoid the {laughter of women. 


Hn declared, that the ihould not be ilain nor disfigured. 

The Rtlndeara. 


LXXXI. 

Na'reda : — If a woman be difloyal, ignominous tonfure, the 
lowed bed, the meaned food, the word habitation, and 
the talk of removing filth, conditutc her punilhment. 


Lxxxn. 

Yaj.wvawalcya: — Let a man keep a difloyal wife depriv- 


• ruucrs/iii. 


cd 



ed of her rights, fqualid, maintained on a ball of grain 
alone, fubdued, and only fuffered to repofe on the meaneft 
bed. 

On this ChandbsWara remarks, that 'rejcflion and other penalties 
are denounced againft difloyal wives, according as the offence is heinous or 
venial . the rule of decifion muft depend on the feveral diftindlions of difloy- 
alty,* Meaning wilful and cafual difloyalty, and other diftindlions. But 
VjjsyA'^NEswARA fays, flie, who is difioyal, Ihould be kept by her huiband 
in his own boufe ** deprived of her rights,** that is, divcfted of her right 
to maintenance, to jewels and the like ; " fqualid,” or deftitutc of coilynum, 
perfumed unguents, apparel and ornaments s “ fubdued” by reftriibng her 
food to the mere fuffenance of life, and by other expedients ; and only fof- 
fered to repofe on the meaneft bed, or on the bare ground : let him fo treat 
hert for the fake of inducing repentance, not for the fake of atonement ; 
ftnee penance is feparately mentioned. 

Menu : — A wife, excefHvely corrupt, let her huiband con- 
fine to one apartment, and compel her to perform the pe- 
nance ordained for a man, who has committed adultery.’** 

Sleeping on the bare ground and Co lortfi is her pumihraent, accord- 
ing to other lawyers. 

To prevent the repetition of difloyalty, let him confine her in her own 
apartment, allowing her a ball of rice only for her fuftenancc. 

‘^So'iAPA'Nr. 


Lxxxni. 

Vr Yhaspati : A wife, who is difloyal though maintained 

and guarded, let a man keep in his houfe, fqualid in her 
perfon, fuffered only to repofe on the loweft bed. and 
maintained on a ball of grain alone : 

• Tie an hemiOicii eel) »» , I ciie lie wlo e re*, a lie ^ -oauio woid ml oiientii: be 
lateiLeibl*. T 

2. But 
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2. But (he, who has criminally converfed with a man. of 
low clafs, may legally be forfaken, or even put to death. 

Some remark, that the prohibition of putting a wife to death (LXXX} 
does not extend to the cafe of adultery with a man oflowdafs. 

LXXXIV. 

Smriti, quoted in the Mitdcjhard : — He, who refufes to ap- 
proach his wife, when Ihe has bathed after her courfes, 
doubtlefs finks to the region of horrour, where the flayers 
of priefts are tortured. 


LXXXV. 

Ya.'jnyawa.lcya : — So'ma gave them fairnefs ; a Gani'harva 
endowed them with a charming voice ; and the regent of 
fire, with univerfal purity : hence women are truly pure. 

Theeefore, in refpeft of univerfal contact, embraces and the like, 
women are conlidered as pure and undetilcd. 

Vi j N Y a'me's w a r a. 

A MAN, therefore, mud ncccflarily approach an unoffending wife at the 
prefenbed fcafon, elfc he would be criminal, and his wife would not be 
guarded. All this muff be maintained by the king 


CUAPlIZlt 
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CHAPTER 11. 

ON THE DUTIES OF A WIFE. 

SECTION I. 

ON THE CONDUCT ENJOINED TO WOMEN, WHOSE PRO- 
TECTORS HRB PRESENT. 

LXKXVr. 

M ENU; — By a girl, or by a young woman, or by a 
woman advanced m years, nothing muft be done, 
even in her own dwelling place, according to her mere 
pleafure : 

2. In childhood muft a female be dependent on her fa- 
ther; in youth, on her hufband; her lord being dead, on 
her fon; if fhe have no Jons, on the near hinfrnen of her huf- 
band ; fhe left no kmjmen, on Ihoje of her father-, ifjbc have 
no paternal kinfmen, on the fmieretgn ; a woman muft never 
feek independence. 

3. Never let her wilh to fcparate herfelf from her fatlier, 
her hulband, or her Tons; for, by a reparation from them, 
file c.Ypofes both families to contempt. 

Taos, if the rcceiic the carefiVs of any man but her liuiband, in con- 
fequence of her reparation from thefc protestors, both families an: difho- 
noured. 


6S 


LXKXVIl. 
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preparation of food and condiments, the lowed feat and 
bed , fuch is declared to be the proper condu£l of women, 

■^IIEPARATION of food and condiments the drefllng of vi<SuaIs and 
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LXXXVII, 

Ya'jnyawalcya : — Careiul of the domcftick furniture, di- 
ligent in the management of the houfehold affairs, cheer- 
ful, avoiding expenfe, let her Ihovv levercnce to her huf- 
band’s parents, obfequioufly honouring her lord. 

Caretully repofiting, m their places, the domeftick furniture, or feats 
and utenfils employed in the houfe j as the peftle, mortar and winnowing 
bafltet and the like, in the place where gram is hulked j and the grinding 
Hone and pebble together, in the place where things are ground j and fo 
forth. 

The Mttacjhari. 

''Su'eapa ni alfi expUim the fame tetm, ‘ repofiting the ioufehoU utenfils.’ 
LXXXVIII. 

Sinriti, quoted in the Retndcara: — An affeiSionate well- 
wilher to her lord, ftrifl in her condufl, keeping her fenfes 
in fubjeflion, Ihe acquires renown in this world, and, af- 
ter her death, the higheft abode. 


ENTERTAtNiNC good wiflics founded on affcflion. 

'Su'lapa'ni. 

Affection exclufice mental regard . and wifliing that, which is 
bell in a moment of dillrefs. Vijnya'ne^swara. 


LXXXIX. 

Menu : — She mull always live with a cheerful temper, with 
good management in the affairs of the houfe, with great 
care of the houfehold furniture, and with a frugal hand 
in all her expenfes. 


xc. 

Vruiaspati : — Rising early, reverence to venerable perfons, 

’ nreparation 
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preparation of food and condiments, the loweft feat and 
bed ; fuch is declared to be the proper conduit of women. 

“ Preparation of food and condiments j” the dreffing of viiSuals and 
the like. 


xct. 

l)£'VAi,A : — Dependence, attendance on her huiband, aid 
in his religious ceremonies, refpeilful behaviour to thofe 
who are entitled to veneration front him, hatred to thole 
who bear enmity to him, no ill ivill toivards him, con- 
flant complacency, attention to his bufinefs, are the du- 
ties of women. 

" Aid in his religious ceremonies attendance on her lord when the 
facrificial fire is fupplied, when offeriogs are made, and fo forth. Refpedl- 
ful behaviour to his father and others entitled to veneration and refpefl from 
him. “ Hatred to thofe who bear enmity to him /er no benefit ihould be 
conferred by a woman on thofe, who injure her huiband, even though they 
footh her with praife, “ No ill will to^vards him no thoughts injurious 
to her huiband. Attention to his bufinefs;” indufiry in bufmefs which 
concerns her huiband. 

XCU. 

Vishnu, after premifmg “ duties of women:” — Accompa- 
nying of her huiband, reverence of his father, of ipiritual 
parents, of deities and guefts, great cleanlinefs in regard to 
the domeftick furniture and care of the houfehold veifels, 
avoiding the ufe of philters and .charms, attention to auf- 
picious cutloms, aullerities after the death of her huiband, 
no frequenting of ftrange houfes, no handing at the door 
or window, dependence in all affairs, fubjeclion to her 
father, hufband and fbn, in childhood, youth and age; 
fuch an the duties of a woman. 


Acco.mpa.syi.so 
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“ Accompanying of her hufband;*' going wherever her hulband 
gees, but to no place unauthorized by him: or it may be rcad,ii^ttcnding 
him at his religious ceremonies. Ufc of philters and charms j” fubduing 
by incantations and drugs. “ Standing at the door and window/' to gaze 
at her hufband’s countenance : or not ftanding at the door and window/* 
left her huiband ftiould entertain fufpicions of her holding commerce with 
other men. 


XGIII- 

The Mahdbhdrata : — Should her hulband difeover a woman 
to be wholly addifled to charms and philters, let him lliun 
her, as he would a ferpent which had crept into his houfe. 


XCIV. 

Speech of the goddefs of abundance to the goddefs of the 
earth, quoted in the Relndcara: * — “With women ever 
pure and adorned, faithful to their lords, fpeaking kindly, 
not lavilh, blelTed with progeny, careful of the houfehold 
goods, attentive religious worlhip, 

• 2. “ Whole houfes are neat,whofe fenfes are fubdued, who 

avoid ftrife, who are not avaricious, who refpefl; their 
duty, who are endued with teadeniefs, I am ever prefent, 
O thou fupporter of worlds I” 

“ Attentive- to religious worlliip/’ attentiye lo the bulinefs of pro- 
viding oblations for the worfliip of deities and for other facraments. *' \Vho 
avoid ilnfe” or contention. Who are not avaricious who arc not co- 
vetous. 


XCV. 

Sanc’iia & Lic’hita; — For every fucceeding day let the 
wife clean the vctfels ufed at meals ; let her fweep the 
dwelling houfe and gate, and, when clean, preferve it fo ; 

* irom Viilihv, if itc ciuttcD nUie Ic cor/c^ ^ 

let 




